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U.S. Customs Service 


General Notices 


SOLICITATION OF APPLICATIONS FOR MEMBERSHIP ON CUS- 
TOMS COBRA FEES ADVISORY COMMITTEE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice; amendment; extension of application period. 


SUMMARY: By a document published in the Federal Register on 
June 22, 2000, Customs set forth criteria for membership on the Cus- 
toms COBRA Fees Advisory Committee and requested that applica- 
tions be submitted for membership on the committee. This document 
presents amended criteria for membership on the committee, and 
extends the time within which applications for membership may be 
made. Customs is broadening the criteria governing the selection of 
members to serve on the committee in order to afford a greater pool 
of eligible applicants from which members may be selected for participation. 


DATES: Applications for membership will be accepted until January 
22, 2001. 


ADDRESSES: Applications should be addressed to Richard Coleman, 
Trade Compliance Team, U.S. Customs Service, 1300 Pennsylvania 
Avenue, NW., Room 5.2-A, Washington, D.C. 20229, Attention: CO- 
BRA 2000. 


FOR FURTHER INFORMATION CONTACT: Richard Coleman, Trade 
Compliance Team, U.S. Customs Service, 202-927-0563. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

By a document published in the Federal Register (65 FR 38884) 
on June 22, 2000, Customs set forth criteria for membership on the 
Customs COBRA Fees Advisory Committee and requested that appli- 
cations be submitted for membership on the committee. 

In principal part, the criteria contained in the June 22, 2000, Fed- 
eral Register document limited membership on the committee to 
one U.S. Customs representative and up to eight parties that were 
directly subject to the payment of COBRA user fees. These parties 
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included operators of: railways, trucks, barges, commercial cargo ves- 
sels, commercial passenger vessels, general aviation, and passenger 
aircraft. In this regard, it was also stated that, whenever possible, 
two members would be selected from among passenger aircraft op- 
erators and one member each from the other enumerated sectors; 
additional passenger aircraft operators could be selected if the other 
sectors did not have a qualified applicant. 

Under the June 22, 2000, Federal Register document, applica- 
tions for membership on the committee were accepted until July 24, 
2000. By this document, Customs is broadening the criteria govern- 
ing the selection of members to serve on the committee in order to 
afford a greater pool of eligible applicants from which members may 
be selected for participation. To this end, an amended charter for the 
committee will be duly filed. Consequently, Customs is further ex- 
tending the time within which applications may be made for member- 
ship on the committee. 


AMENDED MEMBERSHIP CRITERIA 


While industry membership on the committee remains limited to 
up to eight parties, such members will now be selected from a cross- 
section of transportation industry interests that are concerned with 
COBRA user fees. Membership on the committee is thus no longer 
restricted to any of those parties described above that directly pay 


COBRA user fees. In addition to those parties, trade association and 
similar transportation industry representatives are now eligible for 
membership on the committee. 

It is intended that the composition of the committee will be arrived 
at in such a way as to create a balanced forum, taking into account a 
number of factors appropriate to its nature and function. However, 
there is no longer any specific formula or goal regarding the selection 
of members from particular sectors of the transportation industry. 

In addition, as made clear in the June 22, 2000, Federal Register 
document, any party who serves on another advisory committee is 
ineligible for membership on the Customs COBRA Fees Advisory Com- 
mittee if the other advisory committee is chartered by the Depart- 
ment of the Treasury, including any bureau, service or other office 
within the Department of the Treasury. 


APPLICATIONS FOR MEMBERSHIP 


As provided in the June 22, 2000, Federal Register document, 
applicants seeking to serve on the Customs COBRA Fees Advisory 
Committee must provide the following: a statement of interest and 
reasons for applying together with a complete professional biography 
or resume. Applicants must state in their applications that they agree 
to submit to pre-appointment security and tax checks. There is no 
prescribed format for the application. For further information on the 
committee and why it is being created, applicants should refer to the 
June 22, 2000, Federal Register notice. Applicants may send a cover 
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letter describing their interest and qualifications, along with a re- 
sume. Persons who have already submitted applications for mem- 
bership on the committee pursuant to the June 22, 2000, Federal 
Register document do not have to resubmit them. 


Dated: November 16, 2000. 


RAYMOND W. KELLY, 
Commissioner of Customs. 


[Published in the Federal Register November 21, 2000 (65 FR 69993)] 








U.S. Customs Service 


November 22, 2000 


Department of the Treasury 
Office of the Commissioner of Customs 
Washington, D.C. 


The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of 
sufficient interest to the public and U.S. Customs field offices to 
merit publication in the Customs BULLETIN. 


JOHN DURANT, 
(for Stuart P. Seidel, Assistant 
Commissioner, Office of 
Regulations and Rulings.) 
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U.S. Customs Service 


General Notice 


19 CFR PART 177 


PROPOSED MODIFICATION AND REVOCATION OF RULING LET- 
TERS AND REVOCATION OF TREATMENT RELATING TO TAR- 
IFF CLASSIFICATION OF VEGETABLE PEELERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification and revocation of ruling 
letters, and revocation of treatment relating to tariff classification of 
vegetable peelers. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Cus- 
toms intends to modify and revoke six ruling letters pertaining to the 
tariff classification of vegetable peelers under the Harmonized Tariff 
Schedule of the United States (“HTSUS”). Customs also intends to 
revoke any treatment previously accorded by Customs to substan- 
tially identical transactions. Comments are invited on the correct- 
ness of the proposed action. 


DATE: Comments must be received on or before January 5, 2001. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, General 
Classification Branch, (202) 927-2388. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 


North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
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Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable 
legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to modify and revoke six ruling letters pertaining to the tariff 
classification of vegetable peelers. Although in this notice Customs is 
specifically referring to six rulings (HQ 950609, NY 809925, NY 832235, 
NY 870912, NY 883743, and NY 883746), this notice covers any rul- 
ings on this merchandise which may exist but have not been specifi- 
cally identified. Customs has undertaken reasonable efforts to search 
existing data bases for rulings in addition to the one identified. No 
further rulings have been found. Any party who has received an in- 
terpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise 
subject to this notice should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as amended 
(19 U.S.C. 1625(c)(2)), Customs intends to revoke any treatment pre- 
viously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel applying a ruling of a third party to importations of the same 
or similar merchandise, or the importer’s or Customs previous inter- 
pretation of the Harmonized Tariff Schedule. Any person involved in 
substantially identical transactions should advise Customs during this 
notice period. An importer’s failure to advise Customs of substan- 
tially identical transactions or of a specific ruling not identified in this 
notice may raise issues of reasonable care on the part of the importer 
or its agents for importations of merchandise subsequent to the effec- 
tive date of the final notice of this proposed action. 

In HQ 950609 dated January 7, 1992 and NY 809925 dated June 2, 
1995, set forth as Attachments A and B, respectively, to this docu- 
ment, Customs classified vegetable peelers in subheading 8211.92.20, 
HTSUS, which provides for “Knives with cutting blades ... : Other: ... 
Other knives having fixed blades: With rubber or plastic handles: 
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itchen and butcher knives.” In NY 832235 dated October 28, 1988, 
NY 870912 dated February 19, 1992, NY 883743 dated March 30, 1992, 
and NY 883746 dated March 30, 1992, set forth as Attachments C, D, 
E, and F, respectively, to this document, Customs classified vegetable 
peelers in subheading 8214.90.90, HTSUS, which provides for “Other 
articles of cutlery ...: ... Other: ... Other ...” It is now Customs posi- 
tion that vegetable peelers are classified in subheading 8205.51.30, 
HTSUS, which provides for “Handtools ... not elsewhere specified or 
included ... : ... Other handtools ... : Household tools ... : Of iron or 
steel: ... Other ...”. This position has previously been stated in NY 
A80298 dated February 20, 1996, NY A80301 dated February 20, 1996, 
NY B86142 dated June 10, 1997, and NY C84668 dated May 27, 1998. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify and 
revoke the six rulings cited above and any other ruling not specifi- 
cally identified in order to reflect the proper classification of the veg- 
etable peelers pursuant to the analysis set forth in proposed HQ 
964639, HQ 964640, HQ 964648, HQ 964649, HQ 964650, and HQ 
964651. These proposed rulings are set forth as Attachments G, H, I, 
J, K, and L, respectively, to this document. Additionally, pursuant to 
19 U.S.C. 1625(c)(2), Customs intends to revoke any treatment previ- 
ously accorded by the Customs Service to substantially identical trans- 
actions. Before taking this action, we will give consideration to any 
written comments timely received. 


Dated: November 21, 2000. 


Marvin AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


January 7, 1992 

CLA-2 CO:R:C:F 950609 LPF 

Category: Classification 

Tariff No. 3924.10.5000, 8205.51.3030, 7013.39.2000, 8211.92.2000 


Mr. Dan TIMNEY 

YAMATO Customs Brokers U.S.A., INc. 
353 Point San Bruno Blvd. 

South San Francisco, CA 94080 


Re: Kitchen Organizer Set; Plastic Kitchenware in heading 3924; Household 


Handtools in heading 8205; Kitchen Glassware in heading 7013; Knives with 
cutting blades in 8211. 


Dear Mr. TIMNEY: 
This is in response to your letter of September 16, 1991, submitted on behalf of 
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your client, CGS International of San Leandro, CA. Your inquiry requests the 
proper classification of a kitchen organizer set under the Harmonized Tariff Sched- 
ule of the United States Annotated (HTSUSA). You submitted a sample with your 
request for a binding ruling. 


Facts: 


The article is described as a “27 piece ultimate organizer set” and consists of four 
measuring cups, five measuring spoons, one can opener, one bottle opener, one 
vegetable peeler, five melamine tools (spatula, slotted spoon, ladle, serving spoon, 
fork), one beater whipper (also known as a whisk) and eight spice bottles. All the 
articles are attached to a revolving holder that rests on a table or counter. 

The measuring cups, measuring spoons, tools and holder are plastic. The whisk 
is steel. The can opener, bottle opener and vegetable peeler are composed of 
plastic and steel. The glass spice bottles have plastic screw caps. The article is 
imported from Taiwan. 


Issue: 


Whether the components of the kitchen organizer form a set for tariff purposes 
and, if they do not form a set, what are the applicable HTSUSA headings for its 
individual components. 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) taken in their appropriate order 
provide a framework for classification of merchandise under the HTSUSA. The 
majority of imported goods are classified by application of GRI 1, that is, according 
to the terms of the headings of the tariff schedule and any relative section or 
chapter notes. In the event that the goods cannot be classified solely on the basis 
of GRI 1, and if the headings and legal notes do not otherwise require, the remain- 


ing GRI’s may then be applied. The Explanatory Notes to the Harmonized Com- 
modity Description and Coding System, which represent the official interpreta- 
tion of the tariff at the international level, facilitate classification under the HTSUSA 
by offering guidance in understanding the scope of the headings and GRI’s. 

The kitchen organizer consists of several articles. The fork, ladle, slotted spoon, 
serving spoon, spatula, measuring spoons, measuring cups and plastic organizer 
are classifiable in heading 3924, HTSUSA. The can opener, bottle opener and 
whisk are classifiable in heading 8205, HTSUSA. The peeler is classifiable in head- 
ing 8211, HTSUSA. Finally, the spice bottles are classifiable in heading 7103, 
HTSUSA. 

Since the HTSUSA provides for each of these articles in separate headings, 
classification is determined by applying GRI 3(a) which explains, in pertinent part, 
that when goods are, prima facie, classifiable in two or more headings, the articles 
are to be classified in the heading which provides the most specific description of 
the good in question. However, all headings are regarded as equally specific when 
each refers to part only of the items in a set put up for retail sale. 

In determining whether the kitchen organizer qualifies as a set put up for retail 
sale, Explanatory Note X to GRI 3(b) provides that goods put up in sets for retail 
sale means goods which: 

(a) consist of at least two different articles which are, prima facie, classifiable in 
different headings; 

(b) consist of products or articles put up together to meet a particular need or 
carry out a specific activity; and 

(c) are put up in a manner suitable for sale directly to users without repacking 
(e.g., in boxes or cases or on boards). The kitchen organizer meets criteria (a) and 
(c), but does not meet criterion (b). The articles included in the kitchen organizer 
are used for divergent purposes. Although the articles classifiable as plastic 
kitchenware, handtools or knives relate to the preparation or serving of food or 
drink, the spice bottles are principally used to store food. See Headquarter’s Ruling 
087727. Since the components of the kitchen organizer are put together to carry 
out several different activities or to meet various needs, they do not satisfy crite- 
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rion (b) in Explanatory Note X to Rule 3(b). Since the kitchen organizer fails as a 
set, we return to GRI 1 to classify each component of the kitchen organizer separately. 


Holding: 


The individual components of the kitchen organizer are classified as follows. 
The fork, ladle, slotted spoon, serving spoon, spatula, measuring spoons, measur- 
ing cups and organizer are classifiable in subheading 3924.10.5000, HTSUSA, as, 
“(tlableware, kitchenware, other household articles and toilet articles, of plastics: 
Tableware and kitchenware: Other,” at a general column one rate of duty of 3.4 
percent ad valorem. 

The bottle opener, whisk and can opener are classifiable in subheading 
8205.51.3030, HTSUSA, as, “[h]andtools...not elsewhere specified or included...Other 
handtools...and parts thereof: Household tools, and parts thereof: Of iron or steel: 
Other (including parts), Kitchen and table implements,” at a general column one 
rate of duty of 5.3 percent ad valorem. 

The peeler is classifiable in subheading 8211.92.2000, HTSUSA, as, “[k]nives 
with cutting blades, serrated or not (including pruning knives),...: Other: Other 
knives having fixed blades, and parts thereof: With rubber or plastic handles: 
Kitchen and butcher knives,” at a general column one rate of duty of 1 cent each 
plus 5.7 percent ad valorem. 

The spice bottles are classifiable in subheading 7013.39.2000, HTSUSA, as, 
“(gllassware of a kind used for table, kitchen, toilet, office, indoor decoration or 
similar purposes (other than that of heading 7013 or 7018) (con.): Glassware of a 
kind used for table (other than drinking glasses) or kitchen purposes other than 
that of glass-ceramics: Other: Other: Valued not over $3 each,” at a general col- 
umn one rate of duty of 30 percent ad valorem. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


June 2, 1995 

CLA-2-82:S:N:N3:115 809925 
Category: Classification 

Tariff No. 8205.51.3030; 8211.92.2000 


Mr. RicHARD ROSTER 

A.V. REILEY INTERNATIONAL LTD. 
1555 N. Michael Dr. 

Wood Dale, IL 60191 


Re: The tariff classification of kitchen tools from Taiwan and China. 


Dear Mr. Roster: 

In your letter dated May 1, 1995, you requested a tariff classification ruling. 

The subject items are described as follows: 

1) Pizza Wheel - made of stainless steel affixed to a rubber handle used to cut 
pizza pies. It is made in Taiwan. 

2) Swivel Peeler - made of steel affixed to a rubber handle and used to peel fruit 
and vegetables. It is made in Taiwan. 

3) Grater - made of steel affixed to a rubber handle and used to grate cheese. It 
is made in China. 

The applicable subheading for the pizza cutter and the grater will be 8205.51.3030, 
Harmonized Tariff Schedule of the United States (HTS), which provides for other 
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household tools and parts thereof: of iron or steel: kitchen and table implements. 
The duty rate will be 5% ad valorem. 

The applicable subheading for the swivel peeler will be 8211.92.2000, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for other knives 
having fixed blades, and parts thereof: with rubber or plastic handles: kitchen and 
butcher knives. The duty rate will be 1 cents each + 5.5% ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the 
time this merchandise is imported. If the documents have been filed without a 
copy, this ruling should be brought to the attention of the Customs officer han- 
dling the transaction. 


JEAN F. MaAGuIRE, 
Area Director, 
New York Seaport 


ATTACHMENT C 


October 28, 1988 
CLA-2-82:S:N:N1:119 832235 
Category: Classification 
Tariff No. 8214.90.9000 


W. Zimmer, Mar. 

J. J. Gavin & Co., Inc. 

130 Church Street 

New York, N.Y. 10007-2221 


Re: The tariff classification of carbon steel blade swivel peeler, reference R-005, 
from Japan. 


Dear Mr. ZIMMER: 

In your letter dated September 15, 1988, on behalf of Rowoco, Inc., you re- 
quested a tariff classification ruling. 

The submitted sample is an all metal vegetable peeler. It has a 3 inch working 
part and an overall length of about 6 inches. The working part is a concave-convex 
piece cut out in the center which is sharpened. It serves as the cutting edges for 
peeling fruits and vegetables. 

This classification decision is under the Harmonized Tariff Schedule of the United 
States (HTS), effective January 1, 1989, subject to changes before the effective date. 

The applicable HTS subheading for the carbon steel blade swivel peeler will be 
8214.90.9000, which proves for other articles of cutlery. The rate of duty will be 2 
cents each plus 4.6 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the 
time this merchandise is imported. If the documents have been filed without a 
copy, this ruling should be brought to the attention of the Customs officer han- 
dling the transaction. 


JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT D] 


February 19, 1992 
CLA82:S:N:N1:119 870912 
Category: Classification 
Tariff No. 8214.90.9000 


Mr. JOHN PAUL VYBORNY 
COLLECTRON OF ARIZONA, INC. 
3000 Mariposa Road 
Nogales, AZ 85621 


Re: The tariff classification of vegetable peelers from Mexico. 


DEAR Mr. VYBoRNY: 

In your letter dated January 21, 1992, you requested a tariff classification ruling 
on behalf of Ekco Group, Inc., Franklin Park, IL. 

The articles to be imported are all-metal vegetable peelers with swivel-type 
stainless steel blades. The cutting edges are formed by the longitudinal slit down 
the middle of the blade. 

The applicable subheading for the vegetable peelers will be 8214.90.9000, Har- 
monized Tariff Schedule of the United States (HTS), which provides for other 
articles of cutlery... other. The duty rate will be 2 cents each plus 4.6 percent. 

Articles classifiable under subheading 8214.90.9000, HTS, which are products of 
Mexico are entitled to duty free treatment under the Generalized System of Pref- 
erences (GSP) upon compliance with all applicable regulations. 

This ruling is being issued under the provisions of Section 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the 
time this merchandise is imported. If the documents have been filed without a 
copy, this ruling should be brought to the attention of the Customs officer han- 
dling the transaction. 


JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT E] 


March 30, 1992 
CLA82:S:N:N3:119 883743 
Category: Classification 
Tariff No. 8214.90.9000 


Mr. Epwarp J. FEDER 
A. BuRGHART SHIPPING Co., INC. 
Hemisphere Center 
Newark, NJ 07114 


Re: The tariff classification of a Swivel Peeler from China. 
Dear Mr. FEDER: 


In your letter dated March 9, 1993, you requested a tariff classification ruling on 
behalf of Acme Metal Goods Mfg. Co., Newark, NJ. The article to be imported is a 
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swivel vegetable peeler 6 inches in overall length with a plastic handle. The blade 
section is 2 1/2 inches long and has a center longitudinal slit with double cutting 
edges. 

The applicable subheading for the Swivel Peeler will be 8214.90.9000, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for other articles 
of cutlery... other. The rate of duty will be 2 cents each plus 4.6 percent. 

This ruling is being issued under the provisions of Section 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the 
time this merchandise is imported. If the documents have been filed without a 
copy, this ruling should be brought to the attention of the Customs officer han- 
dling the transaction. 


JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT F] 


March 30, 1992 
CLA82:S:N:N3:119 883746 
Category: Classification 
Tariff No. 8214.90.9000 


Mr. EDWARD FEDER 
A.BuRGHART SHIPPING Co., INC. 
Hemisphere Center 
Newark, NJ 07114 


Re: The tariff classification of a Hippo Peeler from Hong Kong. 


Dear Mk. FEDER: 

In your letter dated March 9, 1993, you requested a tariff classification ruling on 
behalf of Acme Metal Goods Mfg. Co., Newark, NJ. The sample you furnished is a 
vegetable peeler in the general shape of a hippopotamus with a stainless steel 
swivel blade anchored in its wide open jaws. The blade has a wide center slit with 
a single cutting edge. Except for the blade, the article is made entirely of plastic. 

The applicable subheading for the Hippo Peeler will be 8214.90.9000, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for other articles 
of cutlery... other. The rate of duty will be 2 cents each plus 4.6 percent. 

This ruling is being issued under the provisions of Section 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the 
time this merchandise is imported. If the documents have been filed without a 
copy, this ruling should be brought to the attention of the Customs officer han- 
dling the transaction. 


JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT G] 


CLA-2 RR:CR:GC 964639 GOB 
Category: Classification 
Tariff No. 8205.51.30 


Mr. Dan TIMNEY 

YAMATO Customs Brokers U.S.A., INc. 
353 Point San Bruno Blvd. South 
San Francisco, CA 94080 


Re: HQ 950609 modified; vegetable peeler. 


Dear Mr. TIMNEY: 

This letter is with respect to HQ 950609 dated January 7, 1992, issued to you on 
behalf of CGS International, concerning the classification under the Harmonized 
Tariff Schedule of the United States (“HTSUS”) of a kitchen organizer set consist- 
ing of various items. 


Facts: 

In HQ 950609, we determined that a steel vegetable peeler was classified in 
subheading 8211.92.20, HTSUS, as “Knives with cutting blades ... : Other: ... Other 
knives having fixed blades: With rubber or plastic handles: Kitchen and butcher 
knives.” We have reviewed that classification and have determined that it is 
incorrect. This ruling sets forth the correct classification of the steel vegetable 
peeler. All other determinations of HQ 950609 remain in effect. 


Issue: 


What is the tariff classification of the vegetable peeler — is it provided for in 
heading 8205, HTSUS, heading 8211, HTSUS, or heading 8214, HTSUS? 


Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules 
of Interpretation (“GRI’s”). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and any 
relative Section or Chapter Notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRI’s may then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the 
international level. While neither legally binding nor dispositive, the EN’s provide 
a commentary on the scope of each heading of the HTSUS and are generally 
indicative of the proper interpretation of these headings. See T.D. 89-80. 


The HTSUS provisions under consideration are as follows: 
8205 Handtools...not elsewhere specified or included...: 
Other handtools ... and parts thereof: 
Household tools, and parts thereof: 
Of iron or steel: 


Other (including parts) 
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Knives with cutting blades, serrated or not 
(including pruning knives), other than knives of 
heading 8208, and blades and other base metal 
parts thereof: 


Other: 
8211.92 Other knives having fixed blades: 


With rubber or plastic 
handles: 


8211.92.20 Kitchen and butcher knives 


Other articles of cutlery (for example, hair 
clippers, butchers’ or kitchen cleavers, chopping 
or mincing knives, paper knives); ... 


8214.90 Other: 
8214.90.90 Other (including parts) 


EN 82.05 provides that “[t]his heading covers all hand tools not included in 
other headings of this Chapter or elsewhere in the nomenclature ... together with 
certain other tools or appliances specifically mentioned in the title.” EN 82.05 
further provides that the “other hand tools” group includes “ ‘steels’ and other 
knife sharpeners of metal; pastry cutters and jaggers; graters for cheese, etc.; 
cheese slicers, vegetable slicers ...". [Emphasis in original.] Thus, certain house- 
hold tools are included in heading 8205, HTSUS, some of which have cutting 
blades. 

EN 82.11 provides that heading 8211 covers: “Non-folding knives for kitchen, 
trade or other uses ... This category includes, inter alia: ... fruit peeling knives.” 
EN 82.11 also provides that heading 8211 excludes: “Articles of cutlery of heading 
82.14.” [Emphasis in original.] 

EN 82.14 provides that heading 8214 includes: “(1) Paper knives, letter open- 
ers, erasing knives, pencil sharpeners ... (4) Butchers’ or kitchen chop- 
pers, cleavers, and mincing knives. These articles do not have the normal 
shape of a knife, and may be designed for use with one or both hands.” [Emphasis 
in original.] 

After a consideration of the possible tariff classifications for the steel vegetable 
peeler, it is our determination that it is provided for in heading 8205, HTSUS, as 
“Handtools ... not elsewhere specified or included ...” and it is classified in subhead- 
ing 8205.51.30, HTSUS. This determination is based upon the following. 

Heading 8205, HTSUS, more accurately describes vegetable peelers than head- 
ing 8214, HTSUS, in that vegetable peelers are more similar to hand tools (head- 
ing 8205) than to cutlery. As noted above, EN 82.05 provides that the “other hand 
tools” group includes vegetable slicers, which we believe to be substantially similar 
to hand-held vegetable peelers. We believe that vegetable slicers involve “similar 
action” to vegetable peelers. With respect to headings 8211 and 8214, HTSUS, we 
note that vegetable peelers are not knives, and cannot be used as knives. Veg- 
etable peelers involve a specific, fine action, a more limited range of action than 
can be accomplished with knives. Thus, for tariff purposes, heading 8205, HTSUS, 
hand tools not elsewhere specified or included, is more specific for vegetable 
peelers than is either heading 8211 or heading 8214, HTSUS. 

Our determination that vegetable peelers are classified in subheading 8205.51.30, 
HTSUS, is consistent with our determinations in NY A80298 dated February 20, 
1996, NY A80301 dated February 20, 1996, NY B86142 dated June 10, 1997, and 
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NY C84668 dated May 27, 1998. 


Holding: 


The steel vegetable peeler is provided for in heading 8205, HTSUS, and is classified 
in subheading 8205.51.30, HTSUS, as: “Handtools ... not elsewhere specified or 
included ... : Other handtools ... : Household tools ... : Of iron or steel: ... Other ...” 


Effect on other Rulings: 


HQ 950609 is modified with respect to the classification of the steel vegetable 
peeler. All other determinations of HQ 950609 remain in effect. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT H] 


CLA-2 RR:CR:GC 964640 GOB 
Category: Classification 
Tariff No. 8205.51.30 


Mr. RicHARD RosTER 

A.V. REILEY INTERNATIONAL LTD. 
1555 N. Michael Drive 

Wood Dale, IL 60191 


Re: NY 809925 modified; vegetable peeler. 


DEAR Mr. Roster: 

This letter is with respect to New York Ruling Letter (“NY”) 809925, issued to 
you by the Customs National Commodity Specialist Division, New York, on June 
2, 1995, concerning the classification, under the Harmonized Tariff Schedule of 
the United States (“HTSUS”) of three kitchen items. 


Facts: 


In NY 809925, the National Commodity Specialist Division issued a classifica- 
tion ruling with respect to three articles. The pertinent article for the purpose of 
this ruling is a steel swivel peeler with a rubber handle used to peel vegetables and 
fruit (the “vegetable peeler”). The vegetable peeler was classified in subheading 
8211.92.20, HTSUS, as “Knives with cutting blades ... : Other: ... Other knives 
having fixed blades: With rubber or plastic handles: Kitchen and butcher knives.”. 
We have reviewed that classification and have determined that it is incorrect. This 
ruling sets forth the correct classification. All other determinations of NY 809925 
remain in effect. 


Issue: 


What is the tariff classification of a vegetable peeler — is it provided for in 
heading 8205, HTSUS, heading 8211, HTSUS, or heading 8214, HTSUS? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules 
of Interpretation (“GRI’s”). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and any 
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relative Section or Chapter Notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRI’s may then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the 
international level. While neither legally binding nor dispositive, the EN’s provide 
a commentary on the scope of each heading of the HTSUS and are generally 
indicative of the proper interpretation of these headings. See T.D. 89-80 


The HTSUS provisions under consideration are as follows: 
8205 Handtools...not elsewhere specified or included...: 
Other handtools ... and parts thereof: 
8205.51 Household tools, and parts thereof: 
Of iron or steel: 


Other (including parts) 


Knives with cutting blades, serrated or not 
(including pruning knives), other than knives of 
heading 8208, and blades and other base metal 
parts thereof: 


Other: 
Other knives having fixed blades: 


With rubber or plastic 
handles: 


8211.92.20 Kitchen and butcher 
knives 


Other articles of cutlery (for example, hair 
clippers, butchers’ or kitchen cleavers, chopping 
or mincing knives, paper knives); ... 


8214.90 Other: 
8214.90.90 Other (including parts) 


EN 82.05 provides that “[t]his heading covers all hand tools not included in 
other headings of this Chapter or elsewhere in the nomenclature ... together with 
certain other tools or appliances specifically mentioned in the title.” EN 82.05 
further provides that the other hand tools group includes “pastry cutters and 
jaggers; graters for cheese, etc.; ... cheese slicers, vegetable slicers ...”. [Emphasis in 
original.] Thus, certain household articles are included in heading 8205, HTSUS, 
some with cutting blades. 

EN 82.11 provides that heading 8211 covers: “Non-folding knives for kitchen, 
trade or other uses ... This category includes, inter alia: ... fruit peeling knives.” 
EN 82.11 also provides that heading 8211 excludes: “Articles of cutlery of heading 
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82.14.” [Emphasis in original.] 

EN 82.14 provides that heading 8214 includes: “(1) Paper knives, letter open- 
ers, erasing knives, pencil sharpeners ... (4) Butchers’ or kitchen chop- 
pers, cleavers, and mincing knives. These articles do not have the normal 
shape of a knife, and may be designed for use with one or both hands.” [Emphasis 
in original.] 

After a consideration of the possible tariff classifications for the steel vegetable 
peeler, it is our determination that it is provided for in heading 8205, HTSUS, as 
“Handtools ... not elsewhere specified or included ...” and it is classified in subhead- 
ing 8205.51.30, HTSUS. This determination is based upon the following. 

Heading 8205, HTSUS, more accurately describes vegetable peelers than head- 
ing 8214, HTSUS in that vegetable peelers are more similar to hand tools (heading 
8205) than to cutlery. As noted above, EN 82.05 provides that the “other hand 
tools” group includes vegetable slicers, which we believe to be substantially similar 
to hand-held vegetable peelers. We believe that vegetable slicers involve “similar 
action” to vegetable peelers. With respect to headings 8211 and 8214, HTSUS, we 
note that vegetable peelers are not knives, and cannot be used as knives. Veg- 
etable peelers involve a specific, fine action, a more limited range of action than 
can be accomplished with knives. Thus, for tariff purposes, heading 8205, HTSUS, 
hand tools not elsewhere specified or included is more specific for vegetable peel- 
ers than is either heading 8211 or 8214, HTSUS. 

Our determination that vegetable peelers are classified in subheading 8205.51.30, 
HTSUS, is consistent with our determinations in NY A80298 dated February 20, 
1996, NY A80301 dated February 20, 1996, NY B86142 dated June 10, 1997, and 
NY C84668 dated May 27, 1998. 


Holding: 


The steel vegetable peeler is provided for in heading 8205, HTSUS, and is clas- 
sified in subheading 8205.51.30, HTSUS, as: “Handtools ... not elsewhere specified 
or included ... : Other handtools ... : Household tools ... : Of iron or steel: ... Other ...” 


Effect on other Rulings: 


NY 809925 is modified with respect to the classification of the steel vegetable 
peeler. All other determinations of NY 809925 remain in effect. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT 1] 


CLA-2 RR:CR:GC 964648 GOB 
Category: Classification 
Tariff No. 8205.51.30 


Mr. W. ZIMMER 

J. J. Gavin & Co., Inc. 

130 Church Street 

New York, N.Y. 10007-2221 


Re: NY 832235 revoked; vegetable peeler. 


Dear Mr. ZIMMER: 
This letter is with respect to New York Ruling Letter (“NY”) 832235 dated 
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October 26, 1988, issued to you on behalf of Rowoco, Inc. by the Customs National 
Commodity Specialist Division, New York concerning the classification under the 
Harmonized Tariff Schedule of the United States (“HTSUS”) of a vegetable peeler. 


Facts: 


In NY 832235, the National Commodity Specialist Division issued a classifica- 
tion ruling with respect to an all metal vegetable peeler with a three inch working 
part and an overall length of approximately six inches. The working part is a 
concave-convex, sharpened piece cut out in the center. The vegetable peeler was 
classified in subheading 8214.90.90, HTSUS, as “Other articles of cutlery ... : ... 
Other: ... Other ...”. We have reviewed that classification and have determined that 
it is incorrect. This ruling sets forth the correct classification. 


Issue: 

What is the tariff classification of a vegetable peeler — is it provided for in 
heading 8205, HTSUS, heading 8211, HTSUS, or heading 8214, HTSUS? 
Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules 
of Interpretation (“GRI’s”). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and any 
relative Section or Chapter Notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRI’s may then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the 
international level. While neither legally binding nor dispositive, the EN’s provide 
a commentary on the scope of each heading of the HTSUS and are generally 
indicative of the proper interpretation of these headings. See T.D. 89-80. 


The HTSUS provisions under consideration are as follows: 
8205 Handtools...not elsewhere specified or included...: 
Other handtools ... and parts thereof: 
Household tools, and parts thereof: 
Of iron or steel: 
8205.51.30 Other (including parts) 


8205.51.60 Of aluminum 


Knives with cutting blades, serrated or not 
(including pruning knives), other than knives of 
heading 8208, and blades and other base metal 
parts thereof: 


Other: 
8211.92 Other knives having fixed blades: 


With rubber or plastic 
handles: 
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8211.92.20 Kitchen and butcher 
knives 


Other articles of cutlery (for example, hair 
clippers, butchers’ or kitchen cleavers, chopping 
or mincing knives, paper knives); ... 


8214.90 Other: 
8214.90.90 Other (including parts) 


EN 82.05 provides that “[t]his heading covers all hand tools not included in 
other headings of this Chapter or elsewhere in the nomenclature ... together with 
certain other tools or appliances specifically mentioned in the title.” EN 82.05 
further provides that the other hand tools group includes “pastry cutters and 

cheese slicers, vegetable slicers ...”. [Emphasis 
in original.] Thus, certain household articles are included in heading 8205, HTSUS, 
some of which have cutting blades. 

EN 82.11 provides that heading 8211 covers: “Non-folding knives for kitchen, 
trade or other uses ... This category includes, inter alia: ... fruit peeling knives.” 
EN 82.11 also provides that heading 8211 excludes: “Articles of cutlery of heading 
82.14.” [Emphasis in original.] 

EN 82.14 provides that heading 8214 includes: “(1) Paper knives, letter open- 
ers, erasing knives, pencil sharpeners ... (4) Butchers’ or kitchen chop- 
pers, cleavers, and mincing knives. These articles do not have the normal 
shape of a knife, and may be designed for use with one or both hands.” [Emphasis 
in original.] 

After a consideration of the possible tariff classifications for the steel vegetable 
peeler, it is our determination that it is provided for in heading 8205, HTSUS, as 
“Handtools ... not elsewhere specified or included ...” If the vegetable peeler is of 
steel, it is classified in subheading 8205.51.30, HTSUS. If the vegetable peeler is of 
aluminum, it is classified in subheading 8205.51.60, HTSUS. These determina- 
tions are based upon the following. 

Heading 8205, HTSUS, more accurately describes vegetable peelers than head- 
ing 8214, HTSUS in that vegetable peelers are more similar to hand tools (heading 
8205) than to cutlery. As noted above, EN 82.05 provides that the “other hand 
tools” group includes vegetable slicers, which we believe to be substantially similar 
to hand-held vegetable peelers. We believe that vegetable slicers involve “similar 
action” to vegetable peelers. With respect to headings 8211 and 8214, HTSUS, we 
note that vegetable peelers are not knives, and cannot be used as knives. Veg- 
etable peelers involve a specific, fine action, a more limited range of action than 
can be accomplished with knives. Thus, for tariff purposes, heading 8205, HTSUS, 
hand tools not elsewhere specified or included, is more specific for vegetable 
peelers than is either heading 8211 or 8214, HTSUS. 

Our determination that vegetable peelers are classified in subheading 8205.51.30, 
HTSUS, is consistent with our determinations in NY A80298 dated February 20, 
1996, NY A80301 dated February 20, 1996, NY B86142 dated June 10, 1997, and 
NY C84668 dated May 27, 1998. 


Holding: 


The vegetable peeler is provided for in heading 8205, HTSUS. If the vegetable 
peeler is of steel, it is classified in subheading 8205.51.30, HTSUS, as: “Handtools 
. not elsewhere specified or included ... : Other handtools ... : Household tools ... 
: Of iron or steel: ... Other ...” If the vegetable peeler is of aluminum, it is classified 
in subheading 8205.51.60, HTSUS, as “Handtools ... not elsewhere specified or 
included ... : Other handtools ... : Household tools ... : Of aluminum.” 
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Effect on other Rulings: 
NY 832235 is revoked. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division 


[ATTACHMENT J] 


CLA-2 RR:CR:GC 964649 GOB 
Category: Classification 
Tariff No. 8205.51.30 


Mr. JOHN PAUL VYBORNY 
COLLECTRON OF ARIZONA, INC 
3000 Mariposa Road 
Nogales, AZ 85621 


Re: NY 870912 revoked; vegetable peeler. 


DEAR Mr. VYBORNY: 
This letter is with respect to New York Ruling Letter (“NY”) 870912, issued to 
you on behalf of Ekco Group, Inc. by the Customs National Commodity Specialist 


Division, New York, on February 19, 1992 concerning the classification under the 
Harmonized Tariff Schedule of the United States (“HTSUS”) of a vegetable peeler. 


Facts: 

In NY 870912, the National Commodity Specialist Division issued a classifica- 
tion ruling with respect to an all-metal vegetable peeler with a swivel-type stain- 
less steel blade. The cutting edges are formed by the longitudinal slit down the 
middle of the blade. The vegetable peeler was classified in subheading 8214.90.90, 
HTSUS, as “Other articles of cutlery ... : ... Other: ... Other ..... We have reviewed 
that classification and have determined that it is incorrect. This ruling sets forth 
the correct classification. 

Issue: 

What is the tariff classification of a vegetable peeler — is it provided for in 

heading 8205, HTSUS, heading 8211, HTSUS, or heading 8214, HTSUS? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules 
of Interpretation (“GRI’s”). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and any 
relative Section or Chapter Notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRI’s may then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the 
international level. While neither legally binding nor dispositive, the EN’s provide 
a commentary on the scope of each heading of the HTSUS and are generally 
indicative of the proper interpretation of these headings. See T.D. 89-80. 


The HTSUS provisions under consideration are as follows: 
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8205 Handtools...not elsewhere specified or included...: 
Other handtools ... and parts thereof: 
Household tools, and parts thereof: 
Of iron or steel: 


Other (including parts) 


Knives with cutting blades, serrated or not 
(including pruning knives), other than knives of 
heading 8208, and blades and other base metal 
parts thereof: 


Other: 
8211.92 Other knives having fixed blades: 


With rubber or plastic 
handles: 


8211.92.20 Kitchen and butcher 
knives 


* 


Other articles of cutlery (for example, hair 
clippers, butchers’ or kitchen cleavers, chopping 
or mincing knives, paper knives); ... 


8214.90 Other: 


8214.90.90 Other (including parts) 


EN 82.05 provides that “[t]his heading covers all hand tools not included in 
other headings of this Chapter or elsewhere in the nomenclature ... together with 
certain other tools or appliances specifically mentioned in the title.” EN 82.05 
further provides that the other hand tools group includes “pastry cutters and 
jaggers; graters for cheese, etc.; ... cheese slicers, vegetable slicers ...”. [Emphasis 
in original.] Thus, certain household articles are included in heading 8205, HTSUS, 
some of which have cutting blades. 

EN 82.11 provides that heading 8211 covers: “Non-folding knives for kitchen, 
trade or other uses ... This category includes, inter alia: ... fruit peeling knives.” 
EN 82.11 also provides that heading 8211 excludes: “Articles of cutlery of heading 
82.14.” [Emphasis in original.] 

EN 82.14 provides that heading 8214 includes: “(1) Paper knives, letter open- 
ers, erasing knives, pencil sharpeners ... (4) Butchers’ or kitchen chop- 
pers, cleavers, and mincing knives. These articles do not have the normal 
shape of a knife, and may be designed for use with one or both hands.” [Emphasis 
in original.] 

After a consideration of the possible tariff classifications for the steel vegetable 
peeler, it is our determination that it is provided for in heading 8205, HTSUS, as 
“Handtools ... not elsewhere specified or included ...” and it is classified in subhead- 
ing 8205.51.30, HTSUS, as: “Handtools ... not elsewhere specified or included ... : 
Other handtools ... : Household tools ... : Of iron or steel: ... Other ...”. This 
determination is based upon the following. 
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Heading 8205, HTSUS, more accurately describes the vegetable peelers than 
heading 8214, HTSUS in that the vegetable peelers are more similar to hand tools 
(heading 8205) than to cutlery. As noted above, EN 82.05 provides that the “other 
hand tools” group includes vegetable slicers, which we believe to be substantially 
similar to hand-held vegetable peelers. We believe that vegetable slicers involve 
“similar action” to vegetable peelers. With respect to headings 8211 and 8214, 
HTSUS, we note that vegetable peelers are not knives, and cannot be used as 
knives. Vegetable peelers involve a specific, fine action, a more limited range of 
action than can be accomplished with knives. Thus, for tariff purposes, heading 
8205, HTSUS, hand tools not elsewhere specified or included, is more specific for 
vegetable peelers than either heading 8211 or 8214, HTSUS. 

Our determination that vegetable peelers are classified in subheading 8205.51.30, 
HTSUS, is consistent with our determinations in NY A80298 dated February 20, 
1996, NY A80301 dated February 20, 1996, NY B86142 dated June 10, 1997, and 
NY C84668 dated May 27, 1998. 


Holding: 

The steel vegetable peeler is provided for in heading 8205, HTSUS, and is clas- 
sified in subheading 8205.51.30, HTSUS, as: “Handtools ... not elsewhere specified 
or included ... : Other handtools ... : Household tools ... : Of iron or steel: ... Other ...” 


Effect on other Rulings: 
NY 870912 is revoked. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT kK] 


CLA-2 RR:CR:GC 964650 GOB 
Category: Classification 
Tariff No. 8205.51.30 


Mr. Epwarp J. FEDER 
A. BuRGHART SHIPPING Co., INc. 
Hemisphere Center 
Newark, NJ 07114 


Re: NY 883743 revoked; vegetable peeler. 


Dear Mr. FEDER: 

This letter is with respect to New York Ruling Letter (“NY”) 883743, issued to 
you on behalf of Acme Metal Goods Manufacturing Co. by the Customs National 
Commodity Specialist Division, New York, on March 30, 1992 concerning the 
classification under the Harmonized Tariff Schedule of the United States (“HTSUS”) 
of a vegetable peeler. 


Facts: 


In NY 883743, the National Commodity Specialist Division issued a classifica- 
tion ruling with respect to a swivel vegetable peeler which is six inches long. The 
blade section is two and one-half inches long and has a center longitudinal slit with 
double cutting edges. The vegetable peeler was classified in subheading 8214.90.90, 
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HTSUS, as “Other articles of cutlery ...: ... Other: ... Other ...”. We have reviewed 
that classification and have determined that it is incorrect. This ruling sets forth 
the correct classification. 


Issue: 


What is the tariff classification of a vegetable peeler — is it provided for in 
heading 8205, HTSUS, heading 8211, HTSUS, or heading 8214, HTSUS? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules 
of Interpretation (“GRI’s”). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and any 
relative Section or Chapter Notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRI’s may then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the 
international level. While neither legally binding nor dispositive, the EN’s provide 
a commentary on the scope of each heading of the HTSUS and are generally 
indicative of the proper interpretation of these headings. See T.D. 89-80. 


The HTSUS provisions under consideration are as follows: 
8205 Handtools...not elsewhere specified or included...: 
Other handtools ... and parts thereof: 
Household tools, and parts thereof: 


Of iron or steel: 


8205.51.30 Other (including parts) 


8205.51.60 Of aluminum 


Knives with cutting blades, serrated or not 
(including pruning knives), other than knives of 
heading 8208, and blades and other base metal 
parts thereof: 


Other: 
8211.92 Other knives having fixed blades: 


With rubber or plastic 
handles: 


8211.92.20 Kitchen and butcher 
knives 


Other articles of cutlery (for example, hair 
clippers, butchers’ or kitchen cleavers, chopping 
or mincing knives, paper knives); ... 
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8214.90 Other: 
8214.90.90 Other (including parts) 


EN 82.05 provides that “[t]his heading covers all hand tools not included in 
other headings of this Chapter or elsewhere in the nomenclature ... together with 
certain other tools or appliances specifically mentioned in the title.” EN 82.05 
further provides that the other hand tools group includes “pastry cutters and 
jaggers; graters for cheese, etc.; ... cheese slicers, vegetable slicers ...”. [Emphasis 
in original.] Thus, certain household articles are included in heading 8205, HTSUS, 
some with cutting blades. 

EN 82.11 provides that heading 8211 covers: “Non-folding knives for kitchen, 
trade or other uses ... This category includes, inter alia: ... fruit peeling knives.” 
EN 82.11 also provides that heading 8211 excludes: “Articles of cutlery of heading 
82.14.” [Emphasis in original.] 

EN 82.14 provides that heading 8214 includes: “(1) Paper knives, letter open- 
ers, erasing knives, pencil sharpeners ... (4) Butchers’ or kitchen chop- 
pers, cleavers, and mincing knives. These articles do not have the normal 
shape of a knife, and may be designed for use with one or both hands.” [Emphasis 
in original.] 

After a consideration of the possible tariff classifications for the steel vegetable 
peeler, it is our determination that it is provided for in heading 8205, HTSUS, as 
“Handtools ... not elsewhere specified or included ...” If the vegetable peeler is of 
steel, it is classified in subheading 8205.51.30, HTSUS. If the vegetable peeler is of 
aluminum, it is classified in subheading 8205.51.60, HTSUS. These determina- 
tions are based upon the following. 

Heading 8205, HTSUS, more accurately describes the vegetable peelers than 
heading 8214, HTSUS in that the vegetable peelers are more similar to hand tools 
(heading 8205) than to cutlery. As noted above, EN 82.05 provides that the “other 
hand tools” group includes vegetable slicers, which we believe to be substantially 
similar to hand-held vegetable peelers. We believe that vegetable slicers involve 
“similar action” to vegetable peelers. With respect to headings 8211 and 8214, 
HTSUS, we note that vegetable peelers are not knives, and cannot be used as 
knives. Vegetable peelers involve a specific, fine action, a more limited range of 
action than can be accomplished with knives. Thus, for tariff purposes, heading 
8205, HTSUS, hand tools not elsewhere specified or included, is more specific for 
vegetable peelers than either heading 8211 or 8214, HTSUS. 

Our determination that vegetable peelers are classified in subheading 8205.51.30, 
HTSUS, is consistent with our determinations in NY A80298 dated February 20, 
1996, NY A80301 dated February 20, 1996, NY B86142 dated June 10, 1997, and 
NY C84668 dated May 27, 1998. 


Holding: 


The vegetable peeler is provided for in heading 8205, HTSUS. If the vegetable 
peeler is of steel, it is classified in subheading 8205.51.30, HTSUS, as: “Handtools 

. not elsewhere specified or included ... : Other handtools ... : Household tools ... 
: Of iron or steel: ... Other ...” If the vegetable peeler is of aluminum, it is classified 
in subheading 8205.51.60, HTSUS, as “Handtools ... not elsewhere specified or 
included ... : Other handtools ... : Household tools ... : Of aluminum.” 


Effect on other Rulings: 
NY 883743 is revoked. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT L] 


CLA-2 RR:CR:GC 964651 GOB 
Category: Classification 
Tariff No. 8205.51.30 


Mr. Epwarp J. FEDER 
A. BuRGHART SHIPPING Co., INC. 
Hemisphere Center 
Newark, NJ 07114 


Re: NY 883746 revoked; vegetable peeler. 


Dear Mr. FEDER: 

This letter is with respect to New York Ruling Letter (“NY”) 883746, issued to 
you on behalf of Acme Metal Goods Manufacturing Co. by the Customs National 
Commodity Specialist Division, New York, on March 30, 1992 concerning the 
classification under the Harmonized Tariff Schedule of the United States (“HTSUS”) 
of a vegetable peeler. 


Facts: 

In NY 883746, the National Commodity Specialist Division issued a classifica- 
tion ruling with respect to a vegetable peeler with a stainless steel swivel blade. 
The blade has a wide center slit with a single cutting edge. The vegetable peeler is 
in the general shape of a hippopotamus and is known as a “hippo peeler.” The 
vegetable peeler was classified in subheading 8214.90.90, HTSUS, as “Other ar- 
ticles of cutlery ...: ... Other: ... Other ...”. We have reviewed that classification and 
have determined that it is incorrect. This ruling sets forth the correct classification. 


Issue: 


What is the tariff classification of a vegetable peeler — is it provided for in 
heading 8205, HTSUS, heading 8211, HTSUS, or heading 8214, HTSUS? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules 
of Interpretation (“GRI’s”). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and any 
relative Section or Chapter Notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRI’s may then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the 
international level. While neither legally binding nor dispositive, the EN’s provide 
a commentary on the scope of each heading of the HTSUS and are generally 
indicative of the proper interpretation of these headings. See T.D. 89-80. 


The HTSUS provisions under consideration are as follows: 
8205 Handtools...not elsewhere specified or included...: 
Other handtools ... and parts thereof: 
8205.51 Household tools, and parts thereof: 
Of iron or steel: 


8205.51.30 Other (including parts) 
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Knives with cutting blades, serrated or not 
(including pruning knives), other than knives of 
heading 8208, and blades and other base metal 
parts thereof: 

Other: 


8211.92 Other knives having fixed blades: 


With rubber or plastic 
handles: 


Kitchen and butcher 
knives 


Other articles of cutlery (for example, hair 
clippers, butchers’ or kitchen cleavers, chopping 
or mincing knives, paper knives); ... 


8214.90 Other: 


8214.90.90 Other (including parts) 


EN 82.05 provides that “[t]his heading covers all hand tools not included in 
other headings of this Chapter or elsewhere in the nomenclature ... together with 


certain other tools or appliances specifically mentioned in the title.” EN 82.05 
further provides that the other hand tools group includes “pastry cutters and 

cheese slicers, vegetable slicers ...”. [Emphasis 
in original.] Thus, certain household articles are included in heading 8205, HTSUS, 
some with cutting blades. 

EN 82.11 provides that heading 8211 covers: “Non-folding knives for kitchen, 
trade or other uses ... This category includes, inter alia: ... fruit peeling knives.” 
EN 82.11 also provides that heading 8211 excludes: “Articles of cutlery of heading 
82.14.” [Emphasis in original.] 

EN 82.14 provides that heading 8214 includes: “(1) Paper knives, letter open- 
ers, erasing knives, pencil sharpeners ... (4) Butchers’ or kitchen chop- 
pers, cleavers, and mincing knives. These articles do not have the normal 
shape of a knife, and may be designed for use with one or both hands.” [Emphasis 
in original.] 

After a consideration of the possible tariff classifications for the vegetable peeler, 
it is our determination that it is provided for in heading 8205, HTSUS, as “Handtools 
... not elsewhere specified or included ...” and it is classified in subheading 8205.51.30, 
HTSUS. This determination is based upon the following. 

Heading 8205, HTSUS, more accurately describes the vegetable peelers than 
heading 8214, HTSUS in that the vegetable peelers are more similar to hand tools 
(heading 8205) than to cutlery. As noted above, EN 82.05 provides that the “other 
hand tools” group includes vegetable slicers, which we believe to be substantially 
similar to hand-held vegetable peelers. We believe that vegetable slicers involve 
“similar action” to vegetable peelers. With respect to headings 8211 and 8214, 
HTSUS, we note that vegetable peelers are not knives, and cannot be used as 
knives. Vegetable peelers involve a specific, fine action, a more limited range of 
action than can be accomplished with knives. Thus, for tariff purposes, heading 
8205, HTSUS, hand tools not elsewhere specified or included, is more specific for 
vegetable peelers than is either heading 8211 or 8214, HTSUS. 

Our determination that végetable peelers are classified in subheading 8205.51.30, 
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HTSUS, is consistent with our determinations in NY A80298 dated February 20, 
1996, NY A80301 dated February 20, 1996, NY B86142 dated June 10, 1997, and 
NY C84668 dated May 27, 1998. 


Holding: 

The vegetable peeler is provided for in heading 8205, HTSUS, and is classified in 
subheading 8205.51.30, HTSUS, as: “Handtools ... not elsewhere specified or in- 
cluded ... : Other handtools ... : Household tools ... : Of iron or steel: ... Other ...” 


Effect on other Rulings: 
NY 883746 is revoked. 
JOHN DuRANT, 


Director, 
Commercial Rulings Division. 
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19 CFR PART 177 


PROPOSED REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF A HANDBAG MADE 
OF SHEETING OF PLASTIC AND LEATHER 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and treatment relating to the classification of handbag made of 
sheeting of plastic and leather. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to revoke one ruling relating to the 
tariff classification, under the Harmonized Tariff Schedule of the 
United States (HTSUS), of a handbag made of sheeting of plastic and 
leather. Similarly, Customs proposes to revoke any treatment previ- 
ously accorded by it to substantially identical merchandise. Com- 
ments are invited on the correctness of the intended actions. 


DATE: Comments must be received on or before January 5, 2001. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Classification Branch, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Submitted comments may be in- 
spected at the same location during regular business hours. 


FOR FURTHER INFORMATION CONTACT: Shari Suzuki, Textiles 
Branch: (202) 927-2339. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. Title 
VI amended many sections of the Tariff Act of 1930, as amended, and 
related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
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lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended (19 U.S.C. §1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable 
legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), 
as amended by section 623 of Title VI , this notice advises interested 
parties that Customs intends to revoke one ruling relating to the 
tariff classification of a handbag made of sheeting of plastic and leather. 
Although in this notice Customs is specifically referring to one Port 
Ruling Letter (PD), this notice covers any rulings on this merchan- 
dise which may exist but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing data bases 
for rulings in addition to the one identified. No further rulings have 
been found. Any party who has received an interpretive ruling or 
decision (i.e., ruling letter, internal advice memorandum or decision 
or protest review decision) on the merchandise subject to this notice, 
should advise Customs during this notice period. Similarly, pursuant 
to section 625(c)(2), Tariff Act of 1930 (19 U.S.C.1625 (c)(2)), as amended 
by sectien 623 of Title VI, Customs intends to revoke any treatment 
previously accorded by Customs to substantially identical merchan- 
dise. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel applying a ruling of a third party to importations of the same 
or similar merchandise, or the importer’s or Customs previous inter- 
pretation of the HTSUS. Any person involved with substantially iden- 
tical merchandise should advise Customs during this notice period. 
An importer’s failure to advise Customs of substantially identical 
merchandise or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importers or their 
agents for importations of merchandise subsequent to this notice. 

In PD C88827, dated June 29, 1998, Customs classified a handbag 
made of sheeting of plastic and leather as a handbag with an outer 
surface of sheeting of plastic under subheading 4202.22.1500, 
HTSUSA. PD C88827 is set forth as “Attachment A” to this docu- 
ment. Since the issuance of this ruling, Customs has had a chance to 
review the classification of this merchandise and has determined that 
the classification determination in PD C88827 is in error. We have 
determined that the instant handbag is properly classified under sub- 
heading 4202.21.6000, HTSUSA, which provides for handbags with 
an outer surface of leather. Proposed HQ 962022 revoking PD C88827 
is set forth as “Attachment B” to this document. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke PD 
C88827 and any other ruling not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
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forth in Proposed HQ 962022, supra. Additionally, pursuant to 19 
U.S.C. 1625(c)(2), Customs intends to revoke any treatment previ- 
ously accorded by Customs to substantially identical merchandise. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: November 17, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


June 29, 1998 
CLA-2-42:G32 C88827 
Category: Classification 
Tariff No. 4202.22.1500 


Ms. Ann Vietello 
Etienne Aigner 

47 Brunswick Avenue 
Edison, NJ 08818-3111 


Re: The tariff classification of a Handbag from China. 


Dear Ms VIETELLO: 

In your letter dated June 3, 1998, you requested a tariff classification ruling. 

The sample submitted with your request, Style H6002 (Group name-Manhat- 
tan), is a handbag measuring approximately 10"(W) x 8 1/2"(H) x 4"(D) with an 
adjustable shoulder strap. A metal bar-type design with the name “HERITAGE” 
stamped in the metal attaches the shoulder strap to each side of the handbag. The 
bag has a flap with a metal snap fastener. As stated in your letter, the bag is made- 
up of leather and PVC. The back panel and flap (outside flap) consist of 100% 
cowhide leather. The bottom, gussets, shoulder strap, and front panel under the 
flap are made of PVC. The exterior is mainly covered with plastic sheeting. The 
plastic sheeting imparts the essential character. When opened, at the top of the 
flap is a 2x3 inch mirror. In addition, the interior has three separate and opened 
compartments: 


1. PVC slip pocket on the front with an additional PVC pocket inside, 
two elastic loops for pens or pencils and a detachable key ring. 


The second compartment has a zippered interior section. 
This section features slots for three credit cards, there are two PVC 


loops for pens or pencils and a pocket that extends the length of 
the compartment. 
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The lining is made of a textile material. Also, included in the shoulder bag is a PVC- 
COVERED mirror and checkbook cover. The mirror and checkbook are consid- 
ered to be a composite within GRI-3(b). Your sample will be returned to the above 
address. 

The applicable subheading for the handbag will be 4202.22.1500, Harmonized 
Tariff Schedule of the United States (HTS), which provides for handbags, with an 
outer surface of sheeting of plastic. The rate of duty will be 18.4 percent ad 
valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be provided 
with the entry documents filed at the time this merchandise is imported. 


WILLIAM J. LUEBKERT, 
Port Director, 
Philadelphia, PA. 


[ATTACHMENT B] 


CLA-2 RR:CR:TE 962022 SS 
Category: Classification 
Tariff Nos. 4202.21.6000 


ANN VIETELLO, IMportT/ExPoRT MANAGER 
ETIENNE AIGNER, INC. 

47 Brunswick Avenue 

Edison, NJ 08818-3111 


Re: Request for Reconsideration of Port Ruling Letter C88827; Handbag With 
Outer Surface of Leather; Subheading 4202.21.6000, HTSUSA; Not Handbag 
With Outer Surface of Sheeting of Plastic; Not Subheading 4202.22.1500, 
HTSUSA; General Rule of Interpretation 3(b); Essential Character. 


Dear Ms. VIETELLO: 

This is in response to your letter dated July 7, 1998, on behalf of your company, 
Etienne Aigner, Inc., requesting reconsideration of Port Ruling Letter (PD) C88827, 
dated June 29, 1998, regarding classification under the Harmonized Tariff Sched- 
ule of the United States Annotated (HTSUSA) of a women’s handbag. A physical 
sample of the handbag was provided with the request for reconsideration. 

This letter is to inform you that after review of the ruling, it has been deter- 
mined that the classification in PD C88827 of the handbag in subheading 
4202.22.1500, HTSUSA, is incorrect. As such, PD C88827 is revoked pursuant to 
the analysis which follows below. 


Facts: 


The sample submitted with your request, identified by the group name “Man- 
hattan,” is a handbag measuring approximately 9-1/2 inches in width by 8-1/2 
inches in height. With regard to the thickness of the handbag, we note that while 
empty it is approximately 3 inches thick. However, the article has two 2-1/2 inch 
gussets which allow the handbag to expand significantly. A metal bar-type design 
with the name “HERITAGE” stamped in the metal is attached to the adjustable 
shoulder strap on each side of the handbag. The bag has a full length and full 
width front flap with a magnetic metal snap fastener. 
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When the handbag is opened, there is a mirror, measuring 2 inches by 3 inches, 
at the top of the underside of the flap. The interior of the handbag has three 
separate full-sized compartments. The interior of the first compartment has an 
additional small pocket, two elastic loops for pens or pencils and a detachable key 
ring. There is also a flat pocket on the front of the first compartment. The second 
compartment has a zippered pocket against the rear wall. The third compartment 
features slots for three credit cards, two loops for pens or pencils and a pocket that 
extends the length of the compartment. The lining is made of a textile material. 

The exterior of the handbag is made of matching genuine and imitation leather. 
The back panel and the front of the full length and full width front flap consist of 
100 percent cowhide leather. The imitation leather is made of fabric backed 
cellular plastic sheeting that has been embossed to simulate leather. The bottom, 
gussets, shoulder strap, front panel and underside of the front flap are made of 
imitation leather. 

In PD C88827, Customs determined that the exterior was mainly covered with 
plastic sheeting and classified the article under heading 4202.22.1500, HTSUSA, 
as a handbag with an outer surface of sheeting of plastic. 


Issue 


Whether the handbag is classifiable as a handbag with an outer surface of 
leather under subheading 4202.21.6000, HTSUSA, or as a handbag with an outer 
surface of sheeting of plastic under subheading 4202.22.1500, HTSUSA? 


Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is made in accordance with the General Rules of Interpretation 
(GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis 
of GRI 1, and if the headings and legal notes do not otherwise require, the remain- 
ing GRI may then be applied. GRI 6 requires that the classification of goods in the 
subheadings of headings shall be determined according to the terms of those 
subheadings, and any related subheading notes and, mutatis mutandis, to the 
other GRIs. The Explanatory Notes (EN) to the Harmonized Commodity Descrip- 
tion and Coding System, which represent the official interpretation of the tariff at 
the international level, facilitate classification under the HTSUSA by offering 
guidance in understanding the scope of the headings and GRI. 

Heading 4202, HTSUSA, specifically provides for handbags of leather and hand- 
bags of sheeting of plastic. The sole issue in this case is whether the merchandise 
is classified under subheading 4202.22.1500, HTSUSA, as a handbag with an outer 
surface of sheeting of plastic, or under subheading 4202.21.6000, HTSUSA, as a 
handbag with an outer surface of leather. 

The outer surface of the handbag at issue is composed of both leather and 
plastic sheeting. GRI 2(b), HTSUSA, states that the classification of goods consist- 
ing of more than one material shall be according to the principles of GRI 3. Under 
GRI 3(b) if goods are comprised of more than one material the goods are classifi- 
able according to the material that imparts the essential character of the items. 
The Explanatory Notes for GRI 3(b) state in pertinent part as follows: 


(VIII) The factor which determines essential character will vary as between 
different kinds of goods. It may, for example, be determined by the nature of 
the material or component, its bulk, quantity, weight or value, or by the role 
of a constituent material in relation to the use of the goods. 


Accordingly, we must determine whether the leather or plastic sheeting imparts 
the essential character to the outer surface of the handbag. 

A determination of essential character of the outer surface of luggage and 
related products cannot be based solely on a physical measurement of the compo- 
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nent materials of the outer surface. See Headquarters Ruling Letter (HQ) 081375, 
dated October 3, 1998, HQ 081374, dated August 8, 1988, HQ 081373, dated Octo- 
ber 17, 1988, HQ 082332, dated February 21, 1989, HQ 084241, dated July 28, 1989, 
HQ 081224, dated September 26, 1989; HQ 955515, dated May 5, 1994, and HQ 
958475, dated May 9, 1996. However, Customs has repeatedly stated that such a 
measurement is of paramount importance in determining the make-up of the 
exterior surface. See HQ 083175, HQ 081374, HQ 081373, HQ 082332, HQ 084241, 
and HQ 958475 (cited above). Customs also stated that when viewing luggage and 
related products, the materials of the outer surface produce a visual impact which 
in many instances leaves little or no doubt as to what material gives the outer 
surfaces their essential character. See HQ 081375, HQ 081373, HQ 081374, HQ 
082332, and HQ 958475 (cited above). 

HQ 955515 (cited above), involved the classification of a tote bag made of both a 
clear plastic vinyl material and leather material. The leather material formed, in 
a multi-colored patchwork pattern, the bottom portion of the tote bag while the 
upper portion of the bag was made of the clear plastic. The surface area was 
approximately 60 percent plastic and 40 percent leather. However, Customs stated 
that the fact that one or the other material comprised a greater percentage of the 
surface area was not necessarily controlling. Customs noted that while the plastic 
material provided the structure and utility, the leather material provided struc- 
ture and aesthetic appeal. Thus, Customs found that neither the plastic material 
nor the leather material had been established as being sufficiently predominating 
to base a finding that either one imparted essential character to the entire outer 
surface. 

A close examination of the instant handbag reveals that the plastic sheeting 
portion predominates by surface area over that covered by the leather. However, 
applying the rationale of HQ 955515 to the instant case, we find that the fact that 
the plastic material comprises a greater percentage of the surface area not to be 
controlling. The leather material comprises a significant percentage of the outer 
surface area of the instant handbag and provides structure and aesthetic appeal. 
Furthermore, the role of the plastic material in the instant handbag is distinguish- 
able from the role of the clear plastic material in the tote bag in HQ 955515. In HQ 
955515, the leather and plastic materials were of equal importance. The tote bag 
was more than a leather tote bag; it was a leather tote bag that also had a clear 
plastic section which allowed the contents of the bag to be visible. A purchaser 
selected that tote bag both for its leather and plastic components. The purchaser 
of the instant handbag, however, does not select this particular handbag because 
of the plastic. The purchaser selects the instant handbag because it is the leather 
material which imparts the primary visible appeal and saleability to the bag. Al- 
though the outer surface area covered by plastic may exceed that covered by 
leather, the leather material is more visible since the plastic material only covers 
the sides, bottom and hidden gussets. Clearly, the two materials are not of equal 
importance and the leather material plays a primary role. Thus, the leather 
material is sufficiently predominating to base a finding that it imparts essential 
character to the entire outer surface. 

In HQ 081224, dated September 26, 1989, Customs classified a portfolio made of 
leather and textile material. The portfolio had textile embellishments providing a 
“brocade” effect on both sides. Although the leather material predominated by 
surface area, Customs found that the essential character of the portfolio was 
imparted by the textile material. Customs explained that the textile panels distin- 
guished the portfolio from other leather portfolios and were intended to attract 
customers. Customs stated that greater weight must be accorded to the visual and 
tactile characteristics of the textile fabric given the fact that the textile portions 
were intended to attract customers and provided a selling point. Similarly, al- 
though the leather does not predominate by surface area on the instant handbag, 
it is the outstanding feature that is intended to attract customers and provides the 
primary selling point. Thus, Customs finds that the essential character of the 
instant handbag is imparted by the leather material. See also HQ 084241, dated 
September 26, 1989 (essential character of evening bag covered with textile mate- 
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rial and plastic beads was imparted by plastic beads because they were most clearly 
designed to appeal to the consumer). 

In HQ 081375, dated October 3, 1988, Customs found that the essential charac- 
ter of handbags made of plastic or cotton with leather trim was supplied by the 
textile material or the plastic material. The impression given by the outer surfaces 
was predominantly textile or plastic. Although the leather provided esthetic and 
functional qualities to the handbags, Customs stated that the presence of the 
leather was subsidiary to the presence of the textile or plastic which constituted 
the major portion of the handbags. See also HQ 081374 and HQ 081373 (cited 
above). In the instant case, the leather portion is more than mere trim; the 
handbag’s entire front and back portions are made of leather. The presence of the 
plastic sheeting is subsidiary to the presence of the leather. Furthermore, the 
visual impact is that of leather. Since the impression given by the outer surface is 
that of a leather article, Customs finds that the essential character is imparted by 
the leather material. 


Holding: 
The subject merchandise is classifiable under subheading 4202.21.6000, HTSUSA, 
which provides for handbags with an outer surface of leather. The applicable 


general column one rate of duty is 10 percent ad valorem. 
PD C88827 is hereby revoked. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 


REVOCATION OF RULING LETTER AND TREATMENT RELATING 
TO THE CLASSIFICATION OF SHOE PROTECTOR BAGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of a tariff classification ruling and revo- 
cation of treatment relating to the classification of shoe protector bags. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is revoking a ruling letter relating to the tariff 
classification of shoe protector bags under the Harmonized Tariff 
Schedule of the United States (HTSUS), and revoking any treatment 
previously accorded by the Customs Service to substantially identical 
merchandise. Notice of the proposed revocations was published in 
the Customs BULLETIN of October 4, 2000, Vol. 34, No. 40. One com- 
ment was received. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 4, 2001. 
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FOR FURTHER INFORMATION CONTACT: Ann Minardi, Textile 
Branch, at (202) 927-2380. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended 
and related laws. Two new concepts which emerge from the law are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended, (19 U.S.C. section 1484) 
the importer of record is responsible for using reasonable care to 
enter, classify and value imported merchandise, and provide any other 
information necessary to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other appli- 
cable legal requirement is met. 

In HQ 950281, Customs ruled that merchandise identified as shoe pro- 
tector bags designed to store shoes or protect them during travel are 
classified as “other made up articles” under subheading 6307.90.9986, 
HTSUS. Since the issuance of this ruling, Customs has reviewed the 
classification of this item and has determined that the cited ruling is 
in error. We have determined that these items should be treated as 
“similar containers” to traveling bags under subheading 4202.92.3031, 
HTSUS, which accurately describes the merchandise. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 
1625(c)), notice of the proposed revocation was published in the Cus- 
TOMS BULLETIN of October 4, 2000, Volume 34, Number 40. One com- 
ment was received in response to the proposed revocation. 

The commentor opposes the proposed revocation contained in Head- 
quarters Ruling (HQ) 964428, and asserts that the description of the 
subject merchandise in the proposed ruling is inadequate for import- 
ers and others to determine whether the bags they import are sub- 
ject to the proposed change in classification. The commentor further 
asserts that the proposed classification of shoe protector bags in heading 
4202, HTSUS, is wrong because all shoe bags are classified in head- 
ing 6307, HTSUS. The commentor states that EN (5) to heading 6307 
specifically covers “shoe bags” even when the article is intended for 
travel. The commentor supports this assertion by reference to EN (6) 
to heading 6307 which covers “Garment bags”. The commentor fi- 
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nally asserts that because the subject bags are not used to organize 
or carry footwear, neither the Totes Inc. v. United States, 18 CIT 919 
(1994), affd, 69 F. 3d 495 (Fed. Cir. 1995) decision, nor the case of 
Jewelpak Corp v. United States, 97 F. Supp. 2" 1192 (CIT 2000) sup- 
ports the proposed classification in heading 4202, HTSUS. 

The subject shoe protector bags have been designed to store, pro- 
tect, clean, and polish shoes during travel. In New York Ruling (NY) 
858166, dated November 5, 1990, the subject shoe protector bags were 
classified as “travel sports and similar bags” under subheading 
4202.92.3030, HTSUS. In this ruling, it was noted that “The items at 
issue are designed to protect one’s shoes while traveling as well as a 
cleaning or polishing cloth.” The subject items are constructed of 
woven polyester textile material, unlined, and measure approximately 
7 inches in width x 13 inches in length. They are closed by means of 
a cotton rope-like drawstring closure. Furthermore, these shoe pro- 
tector bags are not imported with footwear. 

In the instant case, the shoe protector bags are properly classified 
in heading 4202, HTSUS because they are specifically designed for 
travel use. We do not agree with the commentor’s assertion that all 
shoe bags are classifiable in heading 6307. The Explanatory Notes 
(EN) to the Harmonized Commodity Description and Coding System 
for heading 6307 at EN (5) specifically exclude “travel goods” and all 
similar containers of heading 4202. Although EN (6) to heading 6307 
does specify that “garment bags” are covered by the heading, the EN 
further notes that these are the “portable wardrobes” which are not 
covered by heading 4202, i.e., not designed as a travel bag or similar 
container. Furthermore, EN (5) to 6307 specifies that only “domes- 
tic” shoe bags are covered by the heading which means that they are 
intended for storage within one’s home and not travel purposes. 

Customs has previously ruled that drawstring textile shoe bags or 
pouches are classifiable under heading 6307, HTSUSA, as “Other made 
up articles.” See Headquarters Ruling Letter (HQ) 084257, dated July 
18, 1989; HQ 085961, dated March 9, 1990; HQ 086206, dated April 13, 
1990; HQ 088411, dated April 23, 1991. However, these rulings did 
not involve merchandise specifically intended/marketed for travel 
purposes. Specifically, HQ 084257 involved the classification of tex- 
tile drawstring shoe bags imported for sale with golf shoes as “Other 
made up articles” under heading 6307, HTSUSA. HQ 086206 also clas- 
sified a textile drawstring shoe pouch imported with slippers as “Other 
made up articles” under heading 6307, HTSUSA. In HQ 085961 and 
088411, each ruling specifically notes that the textile drawstring shoe 
bag/pouch is not designed for travel and is therefore classifiable as 
“Other made up articles” under heading 6307, HTSUSA, rather than 
as “traveling bags” or “similar containers” of 4202, HTSUSA. 

More recently, in HQ 964196, dated, August 18, 2000, it was held 
that a chamois flannel drawstring shoe bag intended for sale with 
new shoes is properly classifiable in heading 6307, HTSUSA, because 
it is not specifically intended for travel use. Inasmuch as “shoe bags” 
are specifically enumerated in the exemplars to EN 6307, we must 
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have some clear evidence with which to exclude shoe bags as “travel 
goods” precluded from classification in 6307. Absent this type of evi- 
dence, e.g., that the article is designed, marketed, and intended for 
travel use, it will be presumed that certain textile drawstring shoe 
bags/pouches are for domestic use. In the instant case, the subject 
shoe bags are designed to “protect one’s shoes while traveling as well 
as a cleaning or polishing cloth.” Thus, they are “travel goods” and 
precluded from classification in heading 6307, HTSUSA. 

The subject shoe protector bags consist of two individual drawstring 
bags that are designed for travel use. In reviewing the intended use 
of these shoe protector bags, we have determined that they are, in 
fact, designed to organize, store, protect, and carry shoes during travel 
pursuant to the rule of ejusdem generis set forth in Totes (supra). 
Thus, Jewelpak is not directly applicable and we have withdrawn our 
reference to this case from the Legal Analysis section. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking HQ 950281 
dated February 3, 1993, and any other ruling not specifically identi- 
fied, to reflect the proper classification of the merchandise pursuant 
to the analysis set forth in HQ 964428 (see “Attachment ” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs 
is revoking any treatment previously accorded by the Customs Ser- 
vice to substantially identical merchandise. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this issue which may exist but have not been specifically iden- 
tified. Any party who has received an interpretive ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to 
section 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs 
to substantially identical transactions. This treatment may, among 
other reasons, have been the result of the importer’s reliance on a 
ruling issued to a third party, Customs personnel applying a ruling of 
a third party to importations involving the same or similar merchan- 
dise, or the importer’s or Customs previous interpretation of the Har- 
monized Tariff Schedule of the United States. Any person involved in 
substantially identical transactions should have advised Customs during 
the notice period. An importer’s reliance on a treatment of substan- 
tially identical transactions or on a specific ruling concerning the mer- 
chandise covered by this notice which was not identified in this notice 
may raise the rebuttable presumption of lack of reasonable care on 
the part of the importer or its agents for importations subsequent to 
the effective date of this final decision. 


Dated: November 21, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[Attachment] 


[ATTACHMENT] 


November 21, 2000 

CLA-2 RR:CR:TE 964428 ASM 
Category: Classification 

Tariff No. 4202.92.3031 


Mr. MICHAEL SMERLING 

L.C. Inpustrigs, INc. 

1650 W. Irving Park Road 
Chicago, IL 60613 


Re: Revocation of HQ 950281; classification of shoe protector bags. 


Dear Mr. SMERLING: 

This is in regard to Headquarters Ruling Letter (HQ) 950281 issued to you on 
February 3, 1993, by this office in reply to your request for a tariff classification 
ruling of shoe protector bags. We have reviewed this ruling and determined that 
the classification provided for this merchandise is incorrect. This ruling revokes 
HQ 950281 by providing the correct classification for the shoe protector bags. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), 
notice of the proposed revocation was published in the Customs BULLETIN of October 
4, 2000, Volume 34 , Number 40 . One comment was received. 


Facts: 


The commentor opposes the proposed revocation contained in Headquarters 
Ruling (HQ) 964428, and asserts that the description of the subject merchandise in 
the proposed ruling is inadequate for importers and others to determine whether 
the bags they import are subject to the proposed change in classification. The 
commentor further asserts that the proposed classification of shoe protector bags 
in heading 4202, HTSUS, is wrong because all shoe bags are classified in heading 
6307, HTSUS. The commentor states that EN (5) to heading 6307 specifically 
covers “shoe bags” even when the article is intended for travel. The commentor 
supports this assertion by reference to EN (6) to heading 6307 which covers 
“Garment bags”. The commentor finally asserts that because the subject bags are 
not used to organize or carry footwear, neither the Totes Inc. v. United States, 18 
CIT 919 (1994), aff'd, 69 F. 3d 495 (Fed. Cir. 1995) decision, nor the case of Jewelpak 
Corp v. United States, 97 F. Supp. 2"? 1192 (CIT 2000) supports the proposed 
classification in heading 4202, HTSUS. 

The subject shoe protector bags consist of two individual drawstring bags which 
have been designed to store, protect, clean, and polish shoes during travel. In New 
York Ruling (NY) 858166, dated November 5, 1990, the subject shoe protector 
bags were classified as “travel sports and similar bags” under subheading 
4202.92.3030, HTSUS. In this ruling, it was noted that “The items at issue are 
designed to protect one’s shoes while traveling as well as a cleaning or polishing 
cloth.” The subject items are constructed of woven polyester textile material, 
unlined, and measure approximately 7 inches in width x 13 inches in length. They 
are closed by means of a cotton rope-like drawstring closure. Furthermore, these 
shoe protector bags are not imported with footwear. 

In HQ 950281 Customs found the subject goods classifiable as “Other made up 
articles” within subheading 6307.90.9986, Harmonized Tariff Schedule of the United 
States. 
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Issue: 


What is the proper classification for the merchandise? 


Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is made in accordance with the General Rules of Interpretation 
(GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis 
of GRI 1, and if the heading and legal notes do not otherwise require, the remain- 
ing GRI may then be applied. The Explanatory Notes (EN) to the Harmonized 
Commodity Description and Coding System, which represent the official interpre- 
tation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and 
GRI. The EN, although not dispositive, are used to determine the proper interpre- 
tation of the HTSUSA by providing a commentary on the scope of each heading of 
the HTSUSA. See, T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The EN to 6307 specifies that the heading covers those made up articles of 
textile material “...which are not included more specifically in other headings of 
Section XI or elsewhere in the Nomenclature” and particularly including: (5)“Do- 
mestic ... shoe bags.” However, we note that the EN excludes (b) “... Travel goods 

. and all similar containers of heading 4202” (emphasis supplied). In the 
instant case, the subject shoe bags are excluded from classification under heading 
6307, HTSUSA, because they are designed as a travel good. Although EN (6) to 
heading 6307 does specify that “garment bags” are covered by the heading, the EN 
further notes that these are the “portable wardrobes” which are not covered by 
heading 4202, i.e., not designed as a travel bag or similar container. Furthermore, EN 
(5) to 6307 specifies that only “domestic” shoe bags are covered by the heading which 
means that they are intended for storage within one’s home and not travel purposes. 

Customs has previously ruled that drawstring textile shoe bags or pouches are 
classifiable under heading 6307, HTSUSA, as “Other made up articles.” See Head- 
quarters Ruling Letter (HQ) 084257, dated July 18, 1989; HQ 085961, dated March 
9, 1990; HQ 086206, dated April 13, 1990; HQ 088411, dated April 23, 1991. How- 
ever, these rulings did not involve merchandise specifically intended/marketed 
for travel purposes. Specifically, HQ 084257 involved the classification of textile 
drawstring shoe bags imported for sale with golf shoes as “Other made up articles” 
under heading 6307, HTSUSA. HQ 086206 also classified a textile drawstring shoe 
pouch imported with slippers as “Other made up articles” under heading 6307, 
HTSUSA. In HQ 085961 and 088411, each ruling specifically notes that the textile 
drawstring shoe bag/pouch is not designed for travel and is therefore classifiable 
as “Other made up articles under heading 6307, HTSUSA, rather than as “travel- 
ing bags” or “similar containers” of 4202, HTSUSA. 

More recently, in HQ 964196, dated, August 18, 2000, it was held that a chamois 
flannel drawstring shoe bag intended for sale with new shoes is properly classifi- 
able in heading 6307, HTSUSA, because it is not specifically intended for travel 
use. Inasmuch as “shoe bags” are specifically enumerated in the exemplars to EN 
6307, we must have some clear evidence with which to exclude shoe bags as 
“travel goods” precluded from classification in 6307. Absent this type of evidence, 
e.g., that the article is designed, marketed, and intended for travel use, it will be 
presumed that certain textile drawstring shoe bags/pouches are for domestic use. 
In the instant case, the subject shoe bags are designed to “protect one’s shoes 
while traveling as well as a cleaning or polishing cloth.” Thus, they are “travel 
goods” and precluded from classification in heading 6307, HTSUSA. 


Heading 4202, HTSUSA, specifically covers various cases and containers, and 
provides as follows: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, 
spectacle cases, binocular cases, camera cases, musical instrument cases, gun 
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cases, holsters and similar containers; traveling bags, toiletry bags, knap- 
sacks and backpacks, handbags, shopping bags, wallets, purses, map cases, 


cigarette cases, tobacco pouches, tool bags, sports bags, bottle cases, jewelry 
boxes, powder cases, cutlery cases and similar containers, of leather or of 
composition leather, of sheeting of plastics, of textile materials, of vulcanized 
fiber or of paperboard, or wholly or mainly covered with such materials or 
with paper. 


Additional U.S. Notes to Chapter 42 state, in relevant part: “1. For the purposes 
of heading 4202, the expression ‘travel, sports and-similar bags’ means goods, 
other than those falling in subheadings 4202.11 through 4202.39, of a kind de- 
signed for carrying clothing and other personal effects during travel...”. 

The EN to 4202 indicates that the heading covers only the articles specifically 
named and similar containers. While “shoe bags” are not specifically named in 
heading 4202, HTSUSA, the subject bags are designed for travel. Accordingly, 
they are similar to the travel bags specified in 4202. However, in order to classify 
the subject goods as “similar” under 4202, HTSUSA, we must look to factors, 
which would identify the merchandise as being ejusdem generis (of a similar kind) 
to those specified in the provision. 

In the case of Totes, Inc. v. United States, 18 CIT 919, 865 F. Supp. 867(1994), 
aff'd. 69 F. 3d 495 (1995), the Court of Appeals stated as follows: 


As applicable to classification cases, ejusdem generis requires that the im- 
ported merchandise possess the essential characteristics or purposes that 
unite the articles enumerated eo nomine [by name] in order to be classified 
under the general terms. 


In classifying goods under the residual provision of “similar containers” of 4202, 
HTSUSA, the Court of Appeals affirmed the trial court’s decision and found that 
the rule of ejusdem generis requires only that the imported merchandise share 
the essential character or purpose running through all the containers listed eo 
nomine in heading 4202, HTSUSA., i.e., “...to organize, store, protect and carry 
various items.” 

The subject merchandise is designed to store and protect shoes during travel. 
In view of the fact that the shoe protector bags will contain individual shoes while 
in a travel bag, they will also serve to organize and carry these shoes when placed 
among the other personal effects that one packs for travel. As such, in applying 
the criteria from the Totes case (supra) the travel shoe bags are classifiable under 
4202, HTSUSA, because they share with the containers listed eo nomine, the 
essential characteristics of organizing, storing, protecting, and carrying shoes 
while traveling. 

Three recent Headquarters Rulings HQ 964197, HQ 964198, HQ 964353, each 
dated August 18, 2000, provide the basis for the subject revocation. All three 
rulings classified drawstring polar fleece shoe pouches, designed to store and 
protect shoes during travel, as “similar containers” under subheading 4202.92.3031, 
HTSUSA The polar fleece shoe pouches were specifically designed for organizing, 
storing, protecting and carrying shoes, thus satisfying the Totes (supra) criteria 
for the rule of ejusdem generis under 4202, HTSUSA. Since the subject shoe bags 
are also a textile drawstring type bag designed to store and protect shoes during 
travel, it was determined that the subject ruling, HQ 950281, must be revoked and 
the merchandise properly classified under heading 4202, HTSUSA. 


Holding: 

HQ 950281 is hereby revoked. 

The subject merchandise is correctly classified in subheading, 4202.92.3031, 
HTSUSA, which provides for, “Trunks, suitcases, vanity cases, attache cases, brief- 
cases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers; traveling bags, toi- 
letry bags, knapsacks and backpacks, handbags, shopping bags, wallets, purses, 
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sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile 
materials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with 
such materials or with paper: Other: With outer surface of sheeting of plastic or 
of textile materials: Travel, sports and similar bags: With outer surface of textile 
materials: Other, Other: Of man-made fibers: Other.” The general column one 
duty rate is 18.6 percent ad valorem. The textile category is 670. 

The designated textile and apparel category may be subdivided into parts. If so, 
visa and quota requirements applicable to the subject merchandise may be af- 
fected. Since part categories are the result of international bilateral agreements 
which are subject to frequent renegotiations and changes, to obtain the most 
current information available, we suggest you check, close to the time of ship- 
ment, the Status on Current Import Quotas (Restraint Levels), an issuance of the 
U.S. Customs Service, which is updated weekly and is available at the local Cus- 
toms office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth 
digits of the classification) and the restraint (quota/visa) categories applicable to 
textile merchandise, you should contact the local Customs office prior to importa- 
tion of this merchandise to determine the current status of any import restraints 
or requirements. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days 
after its publication in the Customs BULLETIN. 


JOHN E. ELKINs, 
(for John Durant, Director, 
Commercial Rulings Division.) 


19 CFR PART 177 


REVOCATION OF RULING LETTER AND TREATMENT RELATING 


TO CLASSIFICATION OF “HEADSTART BOVINE DRIED COLOS- 
TRUM” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and revocation of treat- 


ment relating to the classification of a product known as “Headstart 
Bovine Dried Colostrum”. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-1 82, 107 Stat. 2057), this notice advises interested 
parties that Customs is revoking a ruling letter pertaining to the 
tariff classification of product known as “Headstart Bovine Dried Co- 
lostrum” and revoking any treatment previously accorded by the Cus- 
toms Service to substantially identical transactions. Notice of the 
proposed revocation was published in the Customs BULLETIN of Octo- 
ber 18, 2000, Vol. 34, No. 41 & 42. No comments were received. 





U.S. CUSTOMS SERVICE 43 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 4, 2001. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, Gen- 
eral Classification Branch, 202-927-1396. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8,1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. Title 
VI amended many sections of the Tariff Act of 1930, as amended, and 
related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended, (19 U.S.C. §1484) the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable 
legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), 
as amended by section 623 of Title VI, a notice was published on 
October 18, 2000, in the Customs BULLETIN, Volume 34, Number 41 & 
42, proposing to revoke NY B85847, dated June 6, 1997, pertaining to 
the tariff classification of product known as “Headstart Bovine Dried 
Colostrum”. No comments were received in reply to the notice. 

In NY B85847, dated June 6, 1997, the classification of a product 
known as “Headstart Bovine Dried Colostrum” was determined to be 
in the tariff rate quota provisions of subheadings 0402.21.3000 and 
0402.21.50, Harmonized Tariff Schedule of the United States (HTSUS), 
which provides for milk and cream, concentrated not containing added 
sugar or other sweetening matter, in powder, granules or other solid 
forms, of a fat content, by weight, exceeding 3 percent but not ex- 
ceeding 35 percent. Since the issuance of that ruling, Customs has 
had a chance to review the classification of this merchandise and has 
determined that classification is in error and that the product is properly 
classified in subheading 0404.90.70, HTSUS, which provides for other, 
other natural milk constituents, whether or not containing added 
sugar or other sweetening matter, not elsewhere specified or included. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking NY B85847, 
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and any other ruling not specifically identified to reflect the proper 
classification of the merchandise pursuant to the analysis set forth in 
Headquarters Ruling Letter (HQ) 964528 (see “Attachment A” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by the Customs Service 
to substantially identical transactions. 

As stated in the proposal notice, this revocation will cover any rul- 
ings on this merchandise which may exist but have not been specifi- 
cally identified. Any party who has received an interpretive ruling or 
decision (i.e., ruling letter, internal advice memorandum or decision 
or protest review decision) on the merchandise subject to this notice, 
should have advised the Customs Service during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revok- 
ing any treatment previously accorded by the Customs Service to 
substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to 
a third party, Customs personnel applying a ruling of a third party to 
importations of the same or similar merchandise, or the importer’s 
or Customs previous interpretation of the HTSUS. Any person in- 
volved in substantially identical transactions should have advised 
Customs during the notice period. An importer’s failure to advise the 
Customs Service of substantially identical transactions or of a spe- 
cific ruling not identified in this notice, may raise issues of reason- 


able care on the part of the importer or their agents for importations 
of merchandise subsequent to the effective date of this notice. 

In an effort to inform the public of Customs treatment of a similar 
product known as “Whole Bovine Colostrum”, Customs is simulta- 
neously issuing HQ 963684, set forth in “Attachment B” to this notice. 

In accordance with 19 U.S.C. 1625(c), ruling HQ 964528 will be- 
come effective 60 days after publication in the Customs BULLETIN. 


Dated: November 21, 2000. 


Marvin AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


November 21, 2000 

CLA-2 RR:CR:GC 964528ptl 
Caegory: Classification 
Tariff No. 0404.90.7000 


Mr. EUGENE Brown 
Brown’s FEEps LTp. 

R.R. #1 

Clive, Alberta TOC OYO 
Canada 


Re: Revocation of New York Ruling Letter (NYRL) B85847; Bovine Dried Colostrum. 


Dear Mr. Brown: 

In response to your letter dated May 5, 1997, Customs, National Commodity 
Specialist Division, New York, issued to you NYRL B85847 dated June 6, 1997, 
which held that a product described as “Headstart Bovine Dried Colostrum” was 
classified in the tariff rate quota provisions of subheadings 0402.21.30 and 
0402.21.50, Harmonized Tariff Schedule of the United States (HTSUS), as milk 
and cream, concentrated not containing added sugar or other sweetening matter, 
in powder, granules or other solid forms, of a fat content, by weight, exceeding 3 
percent but not exceeding 35 percent. NYRL B85847 no longer reflects the views 
of the Customs Service. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), 
notice of the proposed revocation of NY B85847 was published on October 18, 
2000, in the Customs BULLETIN, Volume 34, No. 41 & 42. No comments were re- 
ceived in response to the notice. 


Facts: 


“Headstart Bovine Dried Colostrum” is described in NYRL B85847 as being 
comprised of spray dried, first and second milking colostrum from multiparous 
dairy cows. The ingredients are 54.8% protein, 19.7% fat, 14.8% lactose, 5% mois- 
ture, 0.01% sodium benzoate as a preservative, and bovine immunoglobulins (an- 
tibodies) G, M, and A. When added to water, it is used to feed newborn calves in 
order to provide passive transfer of antibodies. 


Issue: 


Whether the product as described is a dairy product consisting of natural milk 
classified in heading 0402 or as a product consisting of natural milk constituents 
classified in heading 0404, HTSUS. 


Law and Analysis: 


The classification of imported merchandise under the HTSUS is governed by 
the principles set forth in the General Rules of Interpretation (GRI). GRI 1 re- 
quires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section and chapter notes and, unless 
otherwise required, according to the remaining GRI’s, taken in their appropriate 
order. Accordingly, we first have to determine whether the articles are classified 
under GRI 1. We are satisfied that based on the following that the product is 
classified under GRI 1. 

Heading 0402, HTSUS, provides for milk and cream, concentrated or containing 
added sugar or other sweetening matter. We note that colostrum is different from 
the product that is commercially marketed as milk. For example, Lincoln M. 
Lampert, Modern Dairy Products (New York; Chemical publishing company, 1975, 
at page 14) defines colostrum thus: “Colostrum is the secretion of the mammary 
glands during the first few days of lactation after giving birth. It differs from 
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normal milk in composition, flavor, and odor. The odor is strong and the flavor 
bitter 

...Colostrum is very rich in globulins which serve as the carrier of antibodies which 
protect the suckling animal against disease-producing organisms.” 

J.M. Frandsen, Dairy Handbook and Dictionary (Pennsylvania: Nittany Print- 
ing and Publishing Company, 1958), at page 457 reiterates Lampert’s statement 
that colostrum differs from milk in composition, flavor, and odor thus: “Colostrum 
is thick and yellow, has a strong odor, a bitter taste, and contains a very high 
percentage of globulin.... In two to ten days colostrum milk usually changes to 
normal milk. Colostrum is believed to be especially rich in antibodies which protect 
the calf from diseases to which it would otherwise offer little or not resistance.” 
The U.S. Food and Drug Administration, in its standards of identity for milk, 
articulates the definition of milk thus: “Milk is the lacteal secretion, practically 
free from colostrum, obtained by the complete milking of one or more healthy 
cows” (21 CFR 131.110(a)). 

We conclude that colostrum is not the product that is commonly known and 
commercially sold as “milk” and therefore is precluded form classification in Head- 
ing 0402, HTSUS, which provides for milk and cream, concentrated or containing 
added sugar or other sweetening matter. 

Heading 0404, HTSUS provides for whey, whether or not concentrated or con- 
taining added sugar or other sweetening matter; products consisting of natural 
milk constituents, whether or not containing added sugar or other sweetening 
matter, not elsewhere specified or included. In our opinion, colostrum is not milk 
that is commercially sold as milk. It is composed entirely of natural milk constitu- 
ents and it is not elsewhere specified or included in the tariff. Therefore, it is 
classified by virtue of GRI 1 in subheading 0404.90.70 (not a tariff rate quota 
provision) as other, other natural milk constituents, whether or not containing 
added sugar or other sweetening matter, not elsewhere specified or included. See 
HQ 963684 of this date concerning similar products. 


Holding: 


The product “Headstart Bovine Dried Colostrum” as described in NYRL B85847 
is classified in subheading 0404.90.70 (not a tariff rate quota provision) as other, 
other natural milk constituents, whether or not containing added sugar or other 
sweetening matter, not elsewhere specified or included. 

NYRL B85847 is revoked. In accordance with 19 U.S.C. 1625(c), this ruling will 
become effective 60 days after its publication in the Customs BULLETIN. 


MarvIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


November 21, 2000 

CLA-2 RR:CR:GC 963684ptl 
Category: Classification 
Tariff No. 0404.90.70 





U.S. CUSTOMS SERVICE 


Mr. CHRISTIAN EMMANUEL, PRESIDENT 
CEMMA INTERNATIONAL INC. AND 

Mr. Dimitri FRAEYS DE VEUBEKE 
ADVISOR-REGULATORY AFFAIRS 

GROUPE LACTEL 

4829 avenue Rosedale 

Montreal (Quebec) 

Canada HAV 2H3 


Re: Whole Bovine Colostrum. 


Dear Messrs. EMMAUNUEL AND FRAEYS DE YEUBEKE: 

Your letters of September 28 and November 9, 1999, on behalf of Le Groupe 
Lactel, Boucherville, Quebec, requesting a classification ruling for product # 100243, 
whole bovine colostrum, under the Harmonized Tariff Schedule of the United 
States (HTSUS), were referred by the Director, Customs National Commodity 
Specialist Division, N.Y, to Customs Headquarters for a direct response. You 
suggest that the product is classified as extracts of glands or other organs or their 
secretions, for organotherapeutic uses, in subheading 3001.20.00, HTSUS. 


Facts: 


The merchandise, #100234, is described as whole bovine colostrum from first 
and second milking, in the form of spray dried powder, for human consumption. It 
will be imported into the United States from Canada and/or the European Union, 
and it will be sold to health food manufacturers as a natural, dietary supplement in 
20-25 kilogram bags. The product will be used as an active ingredient in the 
manufacture of tablets and/or capsules of bovine colostrum. The whole bovine 
colostrum from first and second milking contains 19% fat, and it is rich in immuno- 
globulin G (IgG). It contains by weight 61.5% nitrogenous matter, 22% IgG, 19% 
fat, 10% lactose, 5% moisture, and 4.5% ash. First milking colostrum contains, on 
a dry basis, 44% soluble protein (of which 26% isglobulin), 21% casein, 20% fat, 10% 
lactose, and 5% ash; it contains, on an “as is” basis, 42% soluble protein (of which 
25& is globulin), 20% casein, 19% fat, 10% lactose, and 5% ash. 


Issue: 


Whether the product as described is a dairy product consisting of natural milk 
constituents classified as other dairy products not elsewhere specified or included, 
in subheading 0404.90.70, HTSUS. 


Law and Analysis: 


The classification of imported merchandise under the HTSUS is governed by 
the principles set forth in the General Rules of Interpretation (GRI). GRI 1 
requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section and chapter notes and, unless 
otherwise required, according to the remaining GRI’s, taken in their appropriate 
order. Accordingly, we first have to determine whether the articles are classified 
under GRI 1. We are satisfied that based on the following that the product is 
classified under GRI 1. 

Subheading 3001.20.00, HTSUS, provides for extracts of glands or other organs 
or their secretions, for organotherapeutic uses. This is a “use” provision. Addi- 
tional U.S. Rules of Interpretation 1. (a), HTSUS, defines a “use” provision as “a 
tariff classification controlled by use (other than actual use) is to be determined in 
accordance with the use in the United States at, or immediately prior to, the date 
of importation, of goods of that class or kind to which the imported goods belong, 
and the controlling use is the principal use”. In Headquarters Ruling Decision 
957738, dated July 19, 1996, Customs noted that Webster’s Third New Interna- 
tional Dictionary, unabridged (1968) defines the term “organotherapeutic” as “of, 
relating to, or used in organotherapy”. The term “organotherapy” is defined as “a 
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treatment of disease by the administration of animal organs or of their extracts”. 
Other dictionaries contain similar definitions. You indicate that the subject colos- 
trum will be used as a natural food supplement with general beneficial properties. 
There is no indication that the product will be used for treatment of a specific 
disease. Accordingly, the product is precluded from classification in subheading 
3001.20.00, HTSUS. 

Heading 0402, HTSUS, provides for milk and cream, concentrated or containing 
added sugar or other sweetening matter. We note that colostrum is different from 
the product that is commercially marketed as milk. For example, Lincoln M. 
Lampert, Modern Dairy Products (New York; Chemical publishing company, 1975, 
at page 14) defines colostrum thus: “Colostrum is the secretion of the mammary 
glands during the first few days of lactation after giving birth. It differs from 
normal milk in composition, flavor, and odor. The odor is strong and the flavor 
bitter....Normal composition of the milk occurs about five days after parturition 
...Colostrum is very rich in globulins which serve as the carrier of antibodies which 
protect the suckling animal against disease-producing organisms.” 

J.M. Frandsen, Dairy Handbook and Dictionary (Pennsylvania: Nittany Print- 
ing and Publishing Company, 1958), at page 457 reiterates Lampert’s statement 
that colostrum differs from milk in composition, flavor, and odor thus: “Colostrum 
is thick and yellow, has a strong odor, a bitter taste, and contains a very high 
percentage of globulin.... In two to ten days colostrum milk usually changes to 
normal milk. Colostrum is believed to be especially rich in antibodies which protect 
the calf from diseases to which it would otherwise offer little or not resistance.” 
The U.S. Food and Drug Administration, in its standards of identity for milk, 
articulates the definition of milk thus: “Milk is the lacteal secretion, practically 
free from colostrum, obtained by the complete milking of one or more healthy 
cows” (21 CFR 131.110(a)). 

We conclude that colostrum is not the product that is commonly known and 
commercially sold as “milk” and therefore is precluded form classification in Head- 
ing 0402, HTSUS, which provides for milk and cream, concentrated or containing 
added sugar or other sweetening matter. 

Heading 0404, HTSUS provides for whey, whether or not concentrated or con- 
taining added sugar or other sweetening matter; products consisting of natural 
milk constituents, whether or not containing added sugar or other sweetening 
matter, not elsewhere specified or included. In our opinion, colostrum is not milk 
that is commercially sold as milk. It is composed entirely of natural milk constitu- 
ents and it is not elsewhere specified or included in the tariff. Therefore, it is 
classified under GRI 1 in subheading 0404.90.70, as other, other natural milk con- 
stituents, whether or not containing added sugar or other sweetening matter, not else- 
where specified or included. See HQ 964528 of this date concerning similar products. 


Holding: 


The merchandise, # 100234, described above as whole bovine colostrum from 
first and second milking, in the form of spray dried powder, for human consump- 
tion, is classified by virtue of GRI 1 in subheading 0404.90.70, HTSUS, as other, 
other natural milk constituents, whether or not containing added sugar or other 
sweetening matter, not elsewhere specified or included. 


MarvINn AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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19 CFR PART 177 


REVOCATION OF RULING LETTERAND TREATMENT RELATING 
TO TARIFF CLASSIFICATION OF DRILL/SAW COMBINATION 
KIT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and treatment relating 
to the tariff classification of a drill/circular saw combination kit. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625 (c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is revoking a ruling pertaining to the tariff clas- 
sification of a drill/circular saw combination kit and is revoking any 
treatment previously accorded by the Customs Service to substan- 
tially identical transactions under the Harmonized Tariff Schedule of 
the United States (HTSUS). Notice of the proposed revocations was 
published on October 18, 2000, in Volume 34, Number 41 & 42, of the 
CUSTOMS BULLETIN. No comments were received in response to 
this notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 4, 2001. 


FOR FURTHER INFORMATION CONTACT: Allyson Mattanah, Gen- 
eral Classification Branch, (202) 927-2326. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. Title 
VI amended many sections of the Tariff Act of 1930, as amended, and 
related laws. Two new concepts, which emerge from the law, are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary compli- 
ance with Customs laws and regulations, the trade community needs 
to be,clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In 
addition, both the trade and Customs share responsibility in carrying 
out import requirements. For example, under section 484 of the Tar- 
iff Act of 1930, as amended (19 U.S.C. §1484), the importer of record 
is responsible for using reasonable care to enter, classify and value 
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imported merchandise, and to provide any other information neces- 
sary to enable Customs to properly assess duties, collect accurate 
statistics and determine whether any other applicable legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), 
as amended by section 623 of Title VI, Customs published a notice in 
the October 18, 2000, Customs BULLETIN, in Volume 34, Numbers 41 & 
42, proposing to revoke Port Director ruling letter (PD) E81194, is- 
sued May 7, 1999 and to revoke any treatment accorded to substan- 
tially identical merchandise. No comments were received in response 
to this notice. 

In PD E81194, Customs ruled that a battery powered drill/saw com- 
bination kit was classified according to its components. The drill was 
classified in subheading 8508.10.00, HTSUS. The circular saw was 
classified in subheading 8508.20.00, HTSUS. The nickel cadmium 
batteries were classified in subheading 8507.30.80, HTSUS. The bat- 
tery charger was classified in subheading 8504.40.95, HTSUS. The 
flashlight was classified in subheading 8513.10.20, HTSUS. The plas- 
tic carrying case was classified with the other articles under GRI 5(a), 
HTSUS. 

It is now Customs position that this product is correctly classified 
as a set put up for retail sale in subheading 8508.20.00, HTSUS, which 
provides for “electromechanical tools for working in the hand with 
self-contained electric motor: saws”. We note that the kit contains 
the same items as a kit classified as a set in NY F81504, dated Febru- 
ary 7, 2000, except for the addition of a flashlight. That kit was clas- 
sified according to GRI 3(c) under subheading 8508.20.00, HTSUS. 
Customs now believes that a flashlight included in the kit may be 
used in conjunction with the other articles “to meet a particular need 
or carry out a specific activity.” One might use the saw to cut a piece 
of wood to specifications and then use the drill to assist in fastening 
the wood into place in a dark area, such as in a cabinet, closet, attic 
or basement, thereby necessitating the use of the flashlight to com- 
plete the project. The flashlight would also be useful to properly 
place a drill bit when drilling a hole in a recessed area. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this issue which may exist but have not been specifically iden- 
tified. Any party who has received an interpretive ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by Title VI, Customs is revoking any treat- 
ment previously accorded by Customs to substantially identical trans- 
actions. This treatment may, among other reasons, have been the 
result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations 
involving the same or similar merchandise, or the importer’s or Cus- 
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toms previous interpretation of the Harmonized Tariff Schedule of 
the United States. Any person involved in substantially identical trans- 
actions should have advised Customs during the notice period. An 
importer’s reliance on a treatment of substantially identical transac- 
tions or on a specific ruling concerning the merchandise covered by 
this notice which was not identified in this notice may raise the re- 
buttable presumption of lack of reasonable care on the part of the 
importer or its agents for importations subsequent to the effective 
date of this final decision. 

Customs, pursuant to section 625(c)(1), is revoking PD E81194 and 
any other ruling not specifically identified, to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in 
Headquarters Ruling Letter (HQ) 964187, set forth as attachment 
“A”. Additionally, pursuant to section 625(c)(2), Customs is revoking 
any treatment previously accorded by Customs to substantially iden- 
tical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the Customs BULLETIN. 


Dated: November 21, 2000. 


Marvin AMERNICK, 
(for John Durant, Director, 


Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


November 21, 2000 

CLA-2 RR:CR:GC 964187AM 
Category: Classification 
Tariff No. 8508.20.00 


Mr. JONATHAN P. BECK 

Tower Group INTERNATIONAL 

1099 Winterson Road, Ste. #105 
Linthicum, MD 21090 


Re: PD E81194 revoked; drill/circular saw combination kit. 


Dear Mr. BEcK: 

This is in reference to PD E81194, issued to you on May 7, 1999, concerning the 
classification, under the Harmonized Tariff Schedule of the United States (HTSUS), 
of a Black & Decker drill/ circular saw combination kit [hereinafter “kit”]. We 
have reviewed the decision in PD E81194 and have determined that the classifica- 
tion set forth in that ruling for the kit is in error. This ruling revokes PD E81194. 

Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended 
by section 623 of Title VI (Customs Modernization) of the North American Free 
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Trade Agreement Implementation Act, (Pub. L. 103-82, 107 Stat. 2057, 2186), 
notice of the proposed revocation of PD E81194 was published on October 18, 
2000, in the Customs BULLETIN, Volume 34, Numbers 41 & 42. No comments were 
received in response to this notice. 


Facts: 


The kit consists of the following articles: 1 battery powered drill, 1 battery 
powered circular saw, 2 nickel cadmium batteries, 1 battery charger, 1 flashlight, 
and 1 plastic fitted carrying case. No sample was submitted. 

In PD E81194, Customs classified the referenced kit under the specific HTSUS 
subheading for each component stating that the articles, although packaged to- 
gether, do not constitute a set under the HTSUS. The drill was classified in 
subheading 8508.10.00, HTSUS. The circular saw was classified in subheading 
8508.20.00, HTSUS. The nickel cadmium batteries were classified in subheading 
8507.30.80, HTSUS. The battery charger was classified in subheading 8504.40.95, 
HTSUS. The flashlight was classified in subheading 8513.10.20, HTSUS. The 
plastic carrying case was classified with the other articles under GRI 5(a), HTSUS. 


Issue: 


Whether a kit consisting of 1 battery powered drill, 1 battery powered circular 
saw, 2 nickel cadmium batteries, 1 battery charger, 1 flashlight, and 1 plastic fitted 
carrying case is classified as a set under the HTSUS? 


Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff clas- 
sification is governed by the principles set forth in the General Rules of Interpre- 
tation (GRIs) and, in the absence of special language or context that requires 
otherwise, by the Additional U.S. Rules of Interpretation. The GRIs and the Addi- 
tional U.S. Rules of Interpretation are part of the HTSUS and are to be considered 
statutory provisions of law. GRI 1 requires that classification be determined first 
according to the terms of the headings of the tariff schedule and any related 
section or chapter notes and, unless otherwise required, according to the remain- 
ing GRIs taken in order. GRI 6 requires that the classification of goods in the 
subheadings of headings shall be determined according to the terms of those 
subheadings, any related subheading notes and mutatis mutandis, to the GRIs. In 
interpreting the HTSUS, the Explanatory Notes (ENs) of the Harmonized Com- 
modity Description and Coding System may be utilized. The ENs, although not 
dispositive or legally binding, provide a commentary on the scope of each heading, 
and are generally indicative of the proper interpretation of the HTSUSA. See T.D. 
89 80, 54 Fed. Reg. 35127 (August 23, 1989). 

GRI 3(b) provides for the classification of goods put up in sets for retail sale. The 
rule states, in pertinent part, as follows: 


(b) Mixtures, composite goods consisting of different materials or made up of 
different components, and goods put up in sets for retail sale, which cannot be 
classified by reference to 3(a), shall be classified as if they consisted of the 
material or component which gives them their essential character, insofar as 
this criterion is applicable. 


Explanatory Note (X) (page 5) to GRI 3(b) states that the term “goods put up in 
sets for retail sale” means goods which: 


(a) consist of at least two different articles which are, prima facie, 
classifiable in different headings; 


(b) consist of products or articles put up together to meet a particular 
need or carry out a specific activity; and 
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(c) are put up in a manner suitable for sale directly to users without 
repacking. 


GRI 3(c) states: “When goods cannot be classified by reference to 3(a) or 3(b), 
they shall be classified under the heading which occurs last in numerical order 
among those which equally merit consideration.” 

In the instant case, criteria (a) and (c) of the EN to GRI 3(b) are easily met. The 
kit consists of products that, if imported separately, are classifiable in the following 
five different headings: 


4202 Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, 
spectacle cases, binocular cases, camera cases, musical instrument 
cases, gun cases, holsters and similar containers; traveling bags, toiletry 
bags, knapsacks and backpacks, handbags, shopping bags, wallets, 
purses, map cases, cigarette cases, tobacco pouches, tool bags, sports bags, 
bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, 
of textile materials, of vulcanized fiber, or of paperboard, or wholly or 
mainly covered with such materials or with paper: Trunks, suitcases, 
vanity cases, attache cases, briefcases, school satchels and similar containers: 


Electrical transformers, static converters (for example, rectifiers) and 
inductors; parts thereof: 


Electric storage batteries, including separators therefor (sic), whether 
or not rectangular (including square); parts thereof: 


Electromechanical tools for working in the hand with self-contained 
electric motor; parts thereof: 


Portable electric lamps designed to function by their own source of 
energy (for example, dry batteries, storage batteries, magnetos), other 
than lighting equipment of heading 8512; parts thereof: 


Accordingly, the plastic carrying case is classifiable in heading 4202, HTSUS. 
The battery charger is classifiable under heading 8504, HTSUS. The nickel cad- 
mium batteries are classifiable under heading 8507, HTSUS. The drill and circular 
saw are classifiable under heading 8508, HTSUS. The flashlight is classifiable 
under heading 8513, HTSUS. All of these articles are put up in the plastic fitted 
carrying case, a manner suitable for sale directly to users without repacking. 

Moving to criteria (b), the second requirement of the EN to GRI 3(b), there 
appear to be no judicial cases under the HTSUS dealing specifically with the 
meaning of the language “to meet a particular need or carry out a specific activity”. 
In HQ 953472, dated March 21, 1994, Customs articulated its position that in order 
to be classifiable as a set, the individual components must be “used together or in 
conjunction with another for a single purpose [need] or activity.” 

Clearly the batteries and battery charger are used in conjunction with the 
power tools for the single purpose of making the cordless power tools useable. 
Likewise, the plastic carrying case is designed to carry the items that compose the 
kit, thus providing the tools to the user in an efficient manner. It is therefore used 
in conjunction with the tools for the single activity of building or constructing with wood. 





54 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 49, DECEMBER 6, 2000 


Nevertheless, we must determine whether the other articles in the kit are “put 
up together to meet a particular need or carry out a specific activity.” To answer 
the question of whether a circular saw, a drill and a flashlight would be used in 
conjunction with one another for a single purpose, we consulted the internet and 
other sources. We found advertisements for numerous kits containing drills and 
flashlights, and drills and saws, but few containing all three. We did find kits by 
other manufacturers containing a cordless circular saw, drill and flashlight. In 
fact, it is unlikely that a circular saw would be used with a flashlight. In order to 
use a circular saw safely, one must have a well lit, flat surface that will support the 
wood being cut. These precautions do not lend themselves to the use of a flash- 
light. A flashlight may be useful, however, in correctly placing a drill when work- 
ing in a closet or cabinet, attic, crawlspace, under a deck or in a basement. It is 
therefore likely that a number of projects would require the use of all three of 
these items in conjunction with one another. For instance, the saw might be used 
to cut the wood to specifications in a proper work space and then the drill and 
flashlight might be necessary to fasten the wood in a poorly lit area by use of the 
screwdriver head of the drill. The flashlight might also be used to illuminate a 
recessed area of a piece of wood in order to drill a hole in that area. All of the 
articles work together to carry out the activity of constructing with wood. Hence, 
the kit qualifies as a set within the meaning of GRI 3(b). 

GRI 3(b) also directs us to consider which articles in the set merit consideration 
in determining the article that imparts the essential character to the set. The kit 
is marketed as a drill/circular saw combination kit. It is purchased for the use of 
the drill and the saw, not the flashlight, batteries, battery charger or plastic carry- 
ing case. The other articles in the kit simply assist the user in utilizing the drill and 
the circular saw and therefore do not merit equal consideration in tariff classification. 

GRI 1 instructs us to first consider the headings of each chapter. Here, both the 
drill and the saw are classified in heading 8508, HTSUS. GRI 6 directs us to classify 
articles at the subheading level according to the chapter notes and GRIs. The drill, 
classifiable in subheading 8508.10.00, HTSUS, and the circular saw, classifiable in 
subheading 8508.20.00, HTSUS, are both important articles in the completion of 
construction projects. Applying GRI 3(b) at the subheading level, neither the drill 
nor the saw can be said to impart the essential character to the set over the other. 
By application of GRI 3(c), the instant set is classified in subheading 8508.20.00, 
HTSUS, the subheading which occurs last in numerical order. We note that the kit 
contains the same items as a kit classified as a set in NY F81504, dated February 
7, 2000, except for the addition of a flashlight. That kit was classified according to 
GRI 3(c) under subheading 8508.20.00, HTSUS. 


Holding: 


The kit is classified in subheading 8508.20.00, HTSUS, the provision for 
“({E]lectromechanical tools for working in the hand with self-contained electric 
motor; parts thereof: Saws.” 


Effect on other Rulings: 


PD E81194, issued May 7, 1999, is revoked. 
In accordance with 19 U.S.C. §1625(c)(1), this ruling will become effective 60 
days after its publication in the Customs BULLETIN. 


MarvIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF RULING LETTER AND TREATMENT RELATING 
TO THE CLASSIFICATION OF A BIB APRON OF WOVEN COT- 
TON FABRIC 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of a tariff classification ruling and 
revocation of treatment relating to the classification of a bib apron of 
woven cotton fabric. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is revoking a ruling letter relating to the tariff 
classification of a bib apron of woven cotton fabric under the Harmo- 
nized Tariff Schedule of the United States (HTSUS), and revoking 
any treatment previously accorded by the Customs Service to sub- 
stantially identical merchandise. Notice of the proposed revocation 
was published in the Customs BULLETIN of October 18, 2000, Vol. 34. 
No. 41 & 42. No comments were received. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 4, 2001. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Textile Branch, at (202) 927-2380. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended, (19 U.S.C. section 1484) 
the importer of record is responsible for using reasonable care to 
enter, classify and value imported merchandise, and provide any other 
information necessary to enable Customs to properly assess duties, 
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collect accurate statistics and determine whether any other appli- 
cable legal requirement is met. 

In District Decision (DD) 899669, Customs ruled that a bib apron of 
woven cotton fabric (Item # P3G02) consisting of a woven cotton 
fabric was properly classified in subeading 6307.90.9989, HTSUS. In 
accordance with the 2000 HTSUS, this provision provides for “Other 
made up articles, including dress patterns: Other: Other: Other: 
Other: Other.” The rate of duty is 7 percent ad valorem. Since the 
issuance of this ruling, Customs reviewed the classification of these 
items and determined that the cited ruling is in error. We have de- 
termined that this item is classifiable in subheading 6211.42.0081, 
HTSUS. Under the 2000 HTSUS, this is the provision for “Track suits, 
ski-suits and swimwear; other garments: Other garments, women’s 
or girls: Of cotton: Other.” The rate of duty is 8.3 percent ad valo- 
rem. The textile restraint category is 359. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking DD 899669 
dated July 21, 1994, and any other ruling not specifically identified, to 
reflect the proper classification of the merchandise pursuant to the 
analysis set forth in Headquarters Ruling Letter (HQ) 960567 (see 
“Attachment ” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs is revoking any treatment previously accorded by 
the Customs Service to substantially identical merchandise. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this issue which may exist but have not been specifically iden- 
tified. Any party who has received an interpretive ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to 
section 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs 
to substantially identical transactions. This treatment may, among 
other reasons, have been the result of the importer’s reliance on a 
ruling issued to a third party, Customs personnel applying a ruling of 
a third party to importations involving the same or similar merchan- 
dise, or the importer’s or Customs previous interpretation of the Har- 
monized Tariff Schedule of the United States. Any person involved in 
substantially identical transactions should have advised Customs during 
the notice period. An importer’s reliance on a treatment of substan- 
tially identical transactions or on a specific ruling concerning the mer- 
chandise covered by this notice which was not identified in this notice 
may raise the rebuttable presumption of lack of reasonable care on 
the part of the importer or its agents for importations subsequent to 
the effective date of this final decision. 


Dated: November 21, 2000. 


Marvin AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[Attachment] 


[ATTACHMENT] 


November 21, 2000 

CLA-2 RR:CR:TE 960567 ASM 
Category: Classification 

Tariff No. 6211.42.0081 


Mr. DasGupta 

DG INTERNATIONAI 

117 Newman Street 
Metuchen, NJ 08840 


Re: Revocation of DD 899669; classification of a bib apron of woven cotton fabric. 


DEAR Mr. Dascupta: 

This is in regard to DD 899669 issued to you on July 21, 1994, which involved the 
tariff classification ruling of a bib apron of woven cotton fabric. We have reviewed 
this ruling and determined that the classification provided for this merchandise is 
incorrect. This ruling revokes DD 899669 by providing the correct classification 
for the subject product. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), 


notice of the proposed revocation of DD 899669 was published on October 18, 2000, 
in the Customs BuLLeTIN, Volume 34, Number 41 & 42. No comments were received. 


Facts: 


The subject article is a bib apron (Item # P3G02) described in DD 899669 as a 
“Canvas Apron” made from heavy woven cotton fabric. It is a bib-type shop apron 
and features two front pocket compartments and self-fabric edge capping which 
extends out to form a neck loop and waist ties. DD 899669, ruled that the apron 
was properly classified in subheading 6307.90.9989, HTSUSA. In accordance with 
the 2000 HTSUSA, this provision provides for “Other made up articles, including 
dress patterns: Other: Other: Other: Other: Other.” The rate of duty is 7 percent 
ad valorem. 


Issue: 


What is the proper classification for the merchandise? 


Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is made in accordance with the General Rules of Interpretation 
(GRIT). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis 
of GRI 1, and if the heading and legal notes do not otherwise require, the remain- 
ing GRI may then be applied. The Explanatory Notes (EN) to the Harmonized 
Commodity Description and Coding System, which represent the official interpre- 
tation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and 
GRI. The EN, although not dispositive, are used to determine the proper interpre- 
tation of the HTSUSA by providing a commentary on the scope of each heading of 
the HTSUSA. See, T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 
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In HQ 959540, dated April 7, 1997, a ruling issued to you on similar aprons, 
Customs found the subject goods classifiable under subheading 6211.42.0081, 
HTSUSA, which provides for “Other made up articles, including dress patterns: 
Other: Other: Other: Other: Other”. The basis for this classification was that the 
EN to heading 6211 reference the EN to heading 6114 as follows: “The provisions 
of the Explanatory Note to heading 61.12 concerning track suits, ski suits and 
swimwear and of the Explanatory Note to heading 61.14 concerning other gar- 
ments apply, mutatis mutandis, to the articles of this heading.” Heading 6114, 
HTSUSA, provides for “Other garments, knitted or crocheted” and the EN states 
that the heading includes aprons, boiler suits (coveralls), smocks and other pro- 
tective clothing of a kind worn by mechanics, factory workers, surgeons, etc. 
(emphasis supplied). 

As noted in HQ 959540, the subject apron provides ample coverage to the wearer 
for protective purposes, i.e., keeping the wearer’s clothes from becoming dirty 
while in the performance of work shop activities, etc. The three pockets on this 
apron are quite spacious and not specifically designed for any particular tool. 
Thus, applying the EN of heading 6114, mutatis mutandis, to heading 6211, the 
aprons at issue are properly classified under heading 6211, HTSUSA. 


Holding: 


DD 899669, dated July 21, 1994, is hereby revoked. 

The subject merchandise is correctly classified under subheading 6211.42.0081, 
HTSUSA, which provides for “Other made up articles, including dress patterns: 
Other: Other: Other: Other: Other”. The general column one duty rate is 8.3 
percent. The textile restraint category is 359. 

The designated textile and apparel category may be subdivided into parts. If so, 
visa and quota requirements applicable to the subject merchandise may be af- 
fected. Since part categories are the result of international bilateral agreements 
which are subject to frequent renegotiations and changes, to obtain the most 
current information available, we suggest that you check, close to the time of 
shipment, the Status on Current Import Quotas (Restraint Levels), an issuance of 
the U.S. Customs Service, which is updated weekly and is available at the local 
Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth 
digits of the classification) and the restraint (quota/visa) categories applicable to 
textile merchandise, you should contact the local Customs office prior to importa- 
tion of this merchandise to determine the current status of any import restraints 
or requirements. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days 
after its publication in the Customs BULLETIN. 


MarvIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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19 CFR PART 177 


REVOCATION OF RULING LETTER AND TREATMENT RELATING 
TO TARIFF CLASSIFICATION OF A WOOD SPADE DRILL BIT 
SET AND A LOCK INSTALLATION KIT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and treatment relating 
to the classification of a wood spade drill bit set and a lock installation kit. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625 (c)(1)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter- 
ested parties that Customs is revoking a ruling pertaining to the tar- 
iff classification of a wood spade drill bit set and a lock installation kit 
and is revoking any treatment previously accorded by the Customs 
Service to substantially identical transactions under the Harmonized 
Tariff Schedule of the United States (HTSUS). Notice of the proposed 
revocations was published on October 18, 2000, in Volume 34, Num- 
ber 41 & 42, of the Customs BULLETIN. No comments were received in 
response to this notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 4, 2001. 


FOR FURTHER INFORMATION CONTACT: Allyson Mattanah, Gen- 
eral Classification Branch, (202) 927-2326. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. Title 
VI amended many sections of the Tariff Act of 1930, as amended, and 
related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended (19 U.S.C. §1484), the 
importer of record is responsible for using reasonable care to enter, 
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classify and value imported merchandise, and to provide any other 
information necessary to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other appli- 
cable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), 
as amended by section 623 of Title VI, Customs published a notice in 
the October 18, 2000, Customs BULLETIN, in Volume 34, Numbers 41 & 
42, proposing to revoke New York ruling (NY) F80626, dated Decem- 
ber 14, 1999, and to revoke any treatment accorded to substantially 
identical merchandise. No comments were received in response to 
this notice. 

In NY F80626, Customs ruled that a wood spade bit set, (12”, 4” and 
1” bits), and a lock installation kit, consisting of a 2 1/8” cup type hole 
saw, a 1” wood spade bit and mandrel (1/4” HSS pilot drill bit plus 
arbor), were both classified in subheading 8205.30.6000, HTSUS. 

It is now Customs position that both products are correctly classi- 
fied in subheading 8207.50.60, HTSUS, which provides for 
“{I]nterchangeable tools for handtools, whether or not power oper- 
ated or for machine-tools ...: tools for drilling, other than rock drill- 
ing, and parts thereof: other: not suitable for cutting metal, and parts 
thereof: For handtools, and parts thereof.”. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this issue which may exist but have not been specifically iden- 
tified. Any party who has received an interpretive ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by Title VI, Customs is revoking any treat- 
ment previously accorded by Customs to substantially identical trans- 
actions. This treatment may, among other reasons, have been the 
result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations 
involving the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule of 
the United States. Any person involved in substantially identical trans- 
actions should have advised Customs during the notice period. An 
importer’s reliance on a treatment of substantially identical transac- 
tions or on a specific ruling concerning the merchandise covered by 
this notice which was not identified in this notice may raise the re- 
buttable presumption of lack of reasonable care on the part of the 
importer or its agents for importations subsequent to the effective 
date of this final decision. 

Customs, pursuant to section 625(c)(1), is revoking NY F80626 and 
any other ruling not specifically identified, to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in 
Headquarters Ruling Letter (HQ) 963775, set forth as attachment 
“A”. Additionally, pursuant to section 625(c)(2), Customs is revoking 
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any treatment previously accorded by Customs to substantially iden- 
tical transactions. 


In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the Customs BULLETIN. 


Dated: November 21, 2000. 


Marvin AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATT ACHMENT 


November 21, 2000 

CLA-2 RR:CR:GC 963775AM 
Category: Classification 
Tariff No. 8207.50.60 


Ms. MICHELE SMITH 

SEARS, ROEBUCK AND Co. 

Import Department #733IMP 
3333 Beverly Road, BC 172A-A 
Hoffman Estates, IL 60179 


Re: NY F80626 revoked; wood spade bit set and lock installation kit. 


Dear Ms. SMITH: 

This is in reference to NY F80626, issued to you by the Customs National 
Commodity Specialist Division, New York, on December 14, 1999, concerning the 
classification, under the Harmonized Tariff Schedule of the United States (HTSUS), 
of a three piece wood spade bit set and a lock installation kit. We have reviewed 
the decision in NY F80626 and have determined that the classification set forth, 
for both products, is in error. This ruling revokes NY F80626. 


Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended 
by section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, (Pub. L. 103-82, 107 Stat. 2057, 2186), no- 
tice of the proposed revocation of NY F80626 was published on October 18, 2000, 
in the CUSTOMS BULLETIN, Volume 34, Numbers 41 & 42. No comments were 
received in response to this notice. 


Facts: 


Both products are used with a power drill. Samples have been provided. The 
three piece wood spade bit set (Stock # 73302) (made in China) includes %”, %” and 
1” bits said to be for drilling holes in wood plate. All are 3 point style, 6” long with 
a 5.4mm hex shank and made of heat treated medium carbon steel. The cutting 
part of the bits does not contain any chromium, molybdenum, tungsten or vana- 
dium. The wood spade bit set is blister packed on a cardboard backing. 

The lock installation kit (Stock #73324) (made in Taiwan) includes a 2 1/8” cup 
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type hole saw, a 1” wood spade bit and mandrel (1/4” HSS pilot drill bit plus arbor). 
The drill bit is attached to the arbor. The arbor has a threaded part and a nut to 
attach and lock the hole saw to the arbor. In operation, the arbor with the pilot 
drill and hole saw mounted to it is attached to a power drill. The hole is cut for the 
lock mechanism first. A template is used to indicate where to start the hole with 
the pilot drill on one side of the door, with the hole saw following. The process is 
then repeated on the other side. The wood spade bit is then used to drill the hole 
for the latch mechanism. The cutting part of the wood spade bit contains no 
chromium, molybdenum, titanium or vanadium. The cutting part of the pilot drill 
bit contains less than .2% chromium and molybdenum and no tungsten or vana- 
dium. The lock installation kit is contained in a molded clear plastic with a card- 
board backing stapled to the plastic. 

In NY F80626, Customs classified both products in subheading 8205.30.60, 
HTSUS, which provides for handtools (including glass cutters) not elsewhere 
specified or included: planes, chisels, gouges and similar cutting tools for working 
wood, and parts thereof: other. 


Issues: 


(1) Whether a kit consisting of three wood spade bits and a kit consisting of a 2 
1/8” cup type hole saw, a wood spade bit and mandrel (drill bit plus arbor) are 
classified under heading 8205, HTSUS, which provides for handtools (in- 
cluding glass cutters) not elsewhere specified or included, or under heading 
8207, HTSUS, which provides for interchangeable tools for handtools, 
whether or not power operated or for machine tools. 


(2) Whether the components of either kit are classified as a set. 


Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff clas- 
sification is governed by the principles set forth in the General Rules of Interpre- 
tation (GRIs) and, in the absence of special language or context that requires 
otherwise, by the Additional U.S. Rules of Interpretation. The GRIs and the Addi- 
tional U.S. Rules of Interpretation are part of the HTSUS and are to be considered 
statutory provisions of law. 

GRI 1 requires that classification be determined first according to the terms of 
the headings of the tariff schedule and any related section or chapter notes and, 
unless otherwise required, according to the remaining GRIs taken in order. GRI 
6 requires that the classification of goods in the subheadings of headings shall be 
determined according to the terms of those subheadings, any related subheading 
notes and mutatis mutandis, to the GRIs. In interpreting the HTSUS, the Ex- 
planatory Notes (ENs) of the Harmonized Commodity Description and Coding 
System may be utilized. The ENs, although not dispositive or legally binding, 
provide a commentary on the scope of each heading, and are generally indicative 
of the proper interpretation of the HTSUSA. See T.D. 89-80, 54 Fed. Reg. 35127 
(August 23, 1989). 


The following HTSUS headings are under consideration: 


8205 Handtools (including glass cutters) not elsewhere specified or included; 
blow torches and similar self-contained torches; vises, clamps and the 
like, other than accessories for and parts of machine tools; anvils; por- 
table forges; hand- or pedal- operated grinding wheels with frame- 
works; base metal parts thereof: 


Interchangeable tools for handtools, whether or not power-operated, or 
for machine-tools (for example, for pressing, stamping, punching, tap- 
ping, threading, drilling, boring, broaching, milling, turning or 
screwdriving), including dies for drawing or extruding metal, and rock 
drilling or earth boring tools; base metal parts thereof: 
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The ENs for heading 8205 indicate that the heading excludes: “(b) interchange- 
able tools designed for use in hand tools, mechanical or not, in machine tools or in 
power-operated hand tools. (e.g., screwdriver bits and rock drilling bits) (heading 
8207).” While wood spade bits are not specifically included in the examples, they 
are, ejusdem generis, a type of bit closely related to those specified. Wood spade 
bits are interchangeable in power drills, a hand tool. Hence, the wood spade bits 
are excluded from classification in heading 8205, HTSUS. Rather, the wood spade 
bits are classified in heading 8207, HTSUS. Specifically, they are classified in 
subheading 8207.50.60, HTSUS, which provides for “[I]nterchangeable tools for 
handtools, whether or not power operated or for machine-tools ...: tools for drill- 
ing, other than rock drilling, and parts thereof: other: not suitable for cutting 
metal, and parts thereof: For handtools, and parts thereof.” 

Similarly, the wood spade bit and the pilot drill bit of the lock installation kit are 
also classified in heading 8207, HTSUS. The hole saw falls in heading 8202, 
HTSUS, the provision for “[H]andsaws, and metal parts thereof; blades for saws of 
all kinds (including slitting, slotting or toothless saw blades), and base metal parts 
thereof: ...” The arbor falls under heading 8466, HTSUS, the provision for “ 
.tool holders for any type of tool for working in the hand: . 

GRI 3(b) provides for the classification of goods put up in sets for retail sale. The 
rule states in pertinent part: 


(b) Mixtures, composite goods consisting of different materials or made up of 
different components, and goods put up in sets for retail sale, which can- 
not be classified by reference to 3(a), shall be classified as if they consisted 
of the material or component which gives them their essential character, 
insofar as this criterion is applicable. 


The EN to GRI 3(b) state: 


(VII) In all these cases the goods are to be classified as if they consisted of the 
material or component which gives them their essential character, inso- 
far as this criterion is applicable. 


The factor which determines the essential character will vary as be- 
tween different kinds of goods. It may, for example, be determined by 
the nature of the material or component, its bulk, quantity, weight or 
value, or by the role of a constituent material in relation to the use of the 
goods. 


For the purposes of this Rule, the term “goods put up in sets for retail 
sale” shall be taken to mean goods which: 


consist of at least two different articles which are, prima facie, classifi- 
able in different headings; 


consist of products or articles put up together to meet a particular need 
or carry out a specific activity; and 


are put up in a manner suitable for sale directly to users without repack- 
ing. 


GRI 3(c) states: “When goods cannot be classified by reference to 3(a) or 3(b), 
they shall be classified under the heading which occurs last in numerical order 
among those which equally merit consideration.” 

Although the wood spade bit set is stated to be and is sold as a “set”, it is not 
classified as a “set” for tariff purposes under rule 3(b) because all of the bits are 
classifiable in the same heading (discussed above), thus failing the first require- 
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ment of EN (X) to GRI 3(b). The lock installation kit is classified as a “set” because 
the items meet all three requirements of EN (X). The kit consists of at least two 
different articles that are, prima facie, classifiable in different headings (discussed 
above). The items in the kit are used in conjunction with one another to carry out 
the specific activity of installing a lock. The items are put up in a manner suitable 
for sale directly to users without repacking. 

However, three of the articles in the set, the wood spade bit, the drill bit and the 
hole saw equally impart to the set its essential character because each are used 
equally in the installation of a lock. The arbor does not merit equal consideration 
with the other articles as it is simply used to fit the hole saw to the pilot drill bit. As 
provided, it is inseparable from the pilot drill bit and is essentially an extension to 
the bit. Hence, the set is classified by means of GRI 3(c) in heading 8207, HTSUS, 
that heading which comes last in numerical order amongst those headings that 
merit equal consideration. 


Holding: 

The kit is classified in subheading 8207.50.60, HTSUS, the provision for 
“(Interchangeable tools for handtools, whether or not power operated or for 
machine-tools ...: tools for drilling, other than rock drilling, and parts thereof: 


other: not suitable for cutting metal, and parts thereof: For handtools, and parts 
thereof.” 


Effect on other Rulings: 


NY F80626, issued December 14, 1999, is revoked. 
In accordance with 19 U.S.C. §1625(c)(1), this ruling will become effective 60 
days after its publication in the CUSTOMS BULLETIN. 


Marvin AMERNICK, 


(for John Durant, Director, 
Commercial Rulings Division.) 


19 CFR PART 177 


REVOCATION OF RULING LETTER AND TREATMENT RELATING 
TO CLASSIFICATION OF A PLASTIC ELECTRICAL CONNECTOR 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of classification ruling letter and revo- 
cation of treatment relating to the classification of a plastic electrical 
connector. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-1 82, 107 Stat. 2057), this notice advises interested 
parties that Customs is revoking a ruling letter pertaining to the 
tariff classification of a plastic electrical connector and revoking any 
treatment previously accorded by the Customs Service to substan- 
tially identical transactions. Notice of the proposed revocation was 
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published in the Customs BULLETIN of October 18, 2000, Vol. 34, No. 41 
& 42. No comments were received. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 4, 2001. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, Gen- 
eral Classification Branch, 202-927-1396. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8,1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. Title 
VI amended many sections of the Tariff Act of 1930, as amended, and 
related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary compli- 
ance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In 
addition, both the trade and Customs share responsibility in carrying 
out import requirements. For example, under section 484 of the Tar- 
iff Act of 1930, as amended, (19 U.S.C. $1484) the importer of record 
is responsible for using reasonable care to enter, classify and value 
imported merchandise, and provide any other information necessary 
to enable Customs to properly assess duties, collect accurate statistics 
and determine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), 
as amended by section 623 of Title VI, a notice was published on 
October 18, 2000, in the Customs BULLETIN, Volume 34, Number 41 & 
42, proposing to revoke New York Ruling Letter (NY) B82385, dated 
March 7, 1997, pertaining to the tariff classification of a plastic elec- 
trical connector. No comments were received in reply to the notice. 

In NY B82385, dated March 7, 1997, the classification of a product 
commonly referred to as a plastic electrical connector was determined 
to be in heading 8547.20.00, Harmonized Tariff Schedule of the United 
States (HTSUS), which provides for insulating fittings of plastics. Since 
the issuance of that ruling, Customs has had a chance to review the 
classification of this merchandise and has determined that classifica- 
tion is in error and that the product is properly classified in subhead- 
ing 8538.90.60, HTSUS, which provides for parts for electrical connectors. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking NY B82385, 
and any other ruling not specifically identified to reflect the proper 
classification of the merchandise pursuant to the analysis set forth in 
Headquarters Ruling Letter (HQ) 962145 (see “Attachment” to this 
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document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by the Customs Service 
to substantially identical transactions. 

As stated in the proposal notice, this revocation will cover any rul- 
ings on this merchandise which may exist but have not been specifi- 
cally identified. Any party who has received an interpretive ruling or 
decision (i.e., ruling letter, internal advice memorandum or decision 
or protest review decision) on the merchandise subject to this notice, 
should have advised the Customs Service during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revok- 
ing any treatment previously accorded by the Customs Service to 
substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to 
a third party, Customs personnel applying a ruling of a third party to 
importations of the same or similar merchandise, or the importer’s 
or Customs previous interpretation of the HTSUS. Any person in- 
volved in substantially identical transactions should have advised 
Customs during the notice period. An importer’s failure to advise the 
Customs Service of substantially identical transactions or of a specific 
ruling not identified in this notice, may raise issues of reasonable 
care on the part of the importer or their agents for importations of 
merchandise subsequent to the effective date of this notice. 


In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the Customs BULLETIN. 


Dated: November 20, 2000. 


Marvin AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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Mr. Martin ZIMA 

KINTETSU WoRLD Express (U.S.A.), INc. 
1221 North Mittel Blvd. 

Wood Dale, IL 60191 


Re: Plastic electrical connector housing; NY B82385 revoked. 
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Dear Mr. Zima: 

In NY B82385, issued to you on March 7, 1997, by the Director of Customs 
National Commodity Specialist Division, in New York, on behalf of JST Corpora- 
tion, an article referred to as a plastic electrical connector housing was classified in 
subheading 8547.20.00, Harmonized Tariff Schedule of the United States (HTSUS), 
which provides for insulating fittings of plastics. We have reconsidered that ruling 
and determined that that classification is incorrect. Pursuant to the analysis set 
forth below, the correct classification for the article is subheading 8538.90.60, 
HTSUS, which provides for parts for electrical connectors. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), 
notice of the proposed revocation of NY B82385 was published on October 18, 
2000, in the Customs BULLETIN, Volume 34, No. 41 & 42. No comments were re- 
ceived in response to the notice. 


Facts: 


The plastic connector housing classified in NY B82385 is a small (%” x 4%” x 4”) 
rectangular box. The interior is evenly divided along its length into five separate 
compartments each with a large opening at one end, a small opening at the other 
and an additional opening along its “top.” The “bottom” of the connector has been 
made so that it forms a “clip” which can be used to attach the connector to some 
external surface. In your ruling request of February 6, 1997, you state the article 
protects the wiring and connector elements from overheating and short circuiting 
by protecting the wiring elements from heat and contact with other electrically 
active wires. The connector is made from 100 % molded plastic and is said to have 
uses ranging from automotive to light and heavy machinery. 


Issue: 


What is the classification of a plastic electrical connector housing? 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United 
States (HTSUS) in accordance with the General Rules of Interpretation (GRIs). 
The systematic detail of the HTSUS is such that virtually all goods are classified by 
application of GRI 1, that is, according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes 
do not otherwise require, the remaining GRIs may then be applied in order. 

In understanding the language of the HTSUS, the Harmonized Commodity 
Description and Coding System Explanatory Notes may be utilized. The Explana- 
tory Notes (ENs), although not dispositive or legally binding, provide a commen- 
tary on the scope of each heading of the HTSUS, and are generally indicative of 
the proper interpretation of these headings. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS headings under consideration are as follows: 


8538.00 Parts suitable for use solely or principally with the apparatus of 
heading 8535, 8536 or 8537: 


* * 


8538.90 Other: 


8538.90.60 Molded parts 


8547 Insulating fittings for electrical machines, appliances or equipment, 
being fittings wholly of insulating material apart from any minor 
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components of metal (for example, threaded sockets) incorporated 
during molding solely for the purposes of assembly, other 

than insulators of heading 8546; electrical conduit tubing and 
joints therefor, of base metal lined with insulating material: 


8547.20.00 Insulating fittings of plastics 


In NY B82385, Customs classified the article in heading 8547, HTSUS, on the 
basis of EN 85.47(A) which provides, in pertinent part, as follows: 


“ With the exception of insulators as such (heading 85.46), this group covers all 
fittings for electrical machinery, appliances or apparatus, provided: 

(i) They are wholly of insulating material, or are wholly of insulating material 
(e.g., plastics) apart from any minor components of metal (screws, threaded sock- 
ets, sleeves, etc.) incorporated during moulding solely for purposes of assembly. 

and (ii) They are designed for insulating purposes even though at the same time 
they have other functions (e.g., protection).” 

Customs has reviewed the relevant ENs and the subject article and has deter- 
mined that while the article is wholly made of an insulating material (plastic), it 
does not possess the characteristics normally associated with insulating fittings or 
other articles described in the EN. The molded plastic article being classified is 
designed to function as a part for a electrical connector housing and not as an 
insulating fitting or insulator. 

Accordingly, because the article is a part of an electrical connector and is not an 
insulating fitting, it falls within the scope of EN 85.38 and is classified in subhead- 
ing 8538.90.60, HTSUS. 


Holding: 


Plastic electrical connector housings are classified in subheading 8538.90.60, 
HTSUS, which provides for [plarts suitable for use solely or principally with the 
apparatus of heading 8535, 8536 or 8537: [olther: [olther: [m]Jolded parts. 

NY B82385, dated March 7, 1997, is revoked. In accordance with 19 U.S.C. 
1625(c), this ruling will become effective 60 days after its publication in the Cus- 
TOMS BULLETIN. 


MARrvIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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OPINION 


INTRODUCTION 


WALLACH, Judge: This case is before the court upon Plaintiffs’ Mo- 
tion For Judgment Upon The Agency Record Under USCIT R. 56.2, 
challenging the decision of the U.S. International Trade Commission 
(“ITC” or “Commission”) in Certain Stainless Steel Plate From Bel- 
gium, Canada, Italy, Korea, South Africa, and Taiwan, Inv. Nos. 701- 
TA-376, 377, and 379 (Final) and 731-TA-788-793 (Final), USITC Pub. 
3188 (May 1999), 64 Fed. Reg. 25,515 (May 12, 1999) (“Plate Final 
Determination”). Plaintiffs allege that the ITC committed both legal 
and factual errors in limiting the “domestic like product” to stainless 
steel flat-rolled products that are 4.75 mm. or more in thickness. 
According to Plaintiffs, the domestic like product should include all 
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annealed and pickled stainless steel flat products, regardless of thick- 
ness. For the reasons stated below, the court rejects Plaintiffs’ chal- 
lenge and sustains the Plate Final Determination. 


sit 


BACKGROUND 


In response to a petition by the affected U.S. industry, on May 28, 
1998, the ITC published in the Federal Register a notice of its pre- 
liminary determination that there was “a reasonable indication” that 
a U.S. industry was materially injured by reason of dumped or subsi- 
dized imports of stainless steel plate in coils (i.e., stainless steel flat- 
rolled products 4.75 mm. or more in thickness) from Belgium, Canada, 
Italy, Korea, South Africa, and Taiwan. Certain Stainless Steel Plate 
From Belgium, Canada, Italy, Korea, South Africa, and Taiwan, 63 
Fed. Reg. 29,251 (1998). Following subsequent findings by the Inter- 
national Trade Administration of the U.S. Department of Commerce 
(“Commerce”) that such stainless steel plate was, in fact, being subsi- 
dized and/or dumped in the U.S. market, the ITC commenced the 
investigation that is the subject of Plaintiffs’ challenge.' 

For purposes of its investigations, Commerce defined the dumped 
and/or subsidized merchandise as “flat-rolled products, 254 mm or 
over in width and 4.75 mm or more in thickness, in coils, and an- 
nealed or otherwise heat treated and pickled or otherwise descaled.”” 
As in all injury determinations, in this case the ITC was required to 
define one or more “domestic like products,” and one or more “do- 
mestic industries” producing those like products, that correspond to 
the imported merchandise identified by Commerce.’ See 19 U.S.C. § 
1677(4)(A), (10) (1994) (defining terms). In its preliminary determina- 
tion, the ITC examined a proposal by various respondents to define 
the domestic like product more broadly than the subject merchandise 
identified by Commerce, such that it would constitute all annealed 
and pickled stainless steel hot-rolled coiled products, regardless of 


1 Under the Tariff Act of 1930, U.S. industries may petition for relief from imports that are sold in the United 
States at less than fair value (“dumped”) or which benefit from subsidies provided through foreign government 
programs. Under the law, Commerce determines whether the dumping or subsidizing exists and, if so, the 
margin of dumping or amount of the subsidy. The ITC determines whether the dumped or subsidized imports 
materially injure or threaten to materially injure the U.S. industry or industries. 


2 See Certain Stainless Steel Plate From Belgium, Canada, } ily, Korea, South Africa, and Taiwan, Inv. Nos 
701-TA-376-379 (Preliminary) and 731-TA-788-793 (Preliminary), USITC Pub. 3107 (May 28, 1998) (“Plate Pre- 
liminary Determination” or “Plate Prelim. Determ.”) at 4 (quoting Initiation of Antidumping Duty Investiga- 
tions: Stainless Steel Plate in Coils from Belgium, Canada, Italy, Republic of South Africa, South Korea and 
Taiwan, 63 Fed. Reg. 20580, 20581 (1998). 


3 Although the ITC must accept Commerce’s determination as to the scope of the imported merchandise found 
to be subsidized or sold at less than fair value, the Commission determines what domestic product or products 
is like the imported articles Commerce identified. See Hosiden Corp. v. United States, 85 F.3d 1561, 1567 (Fed. 
Cir. 1996) (“Both the Court of International Trade and this court have long recognized that for injury determi- 
nations the ‘class or kind’ and ‘like product’ determinations required by the statute need not be consistent.”). 





U.S. COURT OF INTERNATIONAL TRADE 73 


thickness. Plate Prelim. Determ. at 10. Applying its traditional six- 
factor analysis,‘ the Commission found that “[w]hile some factors 
support a single like product continuum, it is not clear where the 
dividing line occurs with these products.” Jd. at 13. Accordingly, the 
ITC decided not to include hot-rolled sheet and strip of less than 4.75 
mm. in thickness (i.e., “sheet and strip”) in its preliminary determi- 
nation. Jd. The Commission noted, however, that “we intend to 
explore in any final investigations whether hot-rolled . . . sheet and 
strip should be included in the definition of the domestic like prod- 
uct.” Id. 

Subsequent to this preliminary determination, but prior to the Plate 
Final Determination, the ITC issued its preliminary determination in 
an investigation involving subject imports of stainless steel flat-rolled 
products of less than 4.75 mm. in thickness. See Certain Stainless 
Steel Sheet and Strip from France, Germany, Italy, Japan, the Repub- 
lic of Korea, Mexico, Taiwan, and the United Kingdom, Inv. Nos. 701- 
TA-380-382 and 731-TA-797-804 (Preliminary), USITC Pub. 3118 (Aug. 
1998) (“Sheet and Strip Preliminary Determination” or “Sheet and 
Strip Prelim.”). As in the Plate Preliminary Determination, various 
foreign respondents requested that the “domestic like product” cover 
all hot-rolled, annealed and pickled stainless steel products, regard- 
less of thickness (i.e., sheet and strip and plate). Id. at 5 & n.18. 
Although acknowledging, inter alia, its recent decision in the “plate” 
investigation, the Commission stated that it “is not bound by prior 
determinations concerning similar imported products.” Jd. at 6n.19. 
Accordingly, the ITC applied anew its six factor analysis, finding that 

Although all flat stainless products share similar chemical com- 
positions and properties, the industry has established a specific 
thickness-based distinction between plate on the one hand, and 
sheet and strip, on the other. To a large degree, these distinc- 
tions correspond to different end uses and channels of distribu- 
tion, and result in limited interchangeability. While sheet and 
plate generally are produced by similar, and sometimes, common 
initial manufacturing processes and equipment, virtually all sheet 
and strip undergoes the more extensive additional processing of 
cold-rolling before being sold for end use. The cold-rolling pro- 
cess used to finish sheet and strip entails the use of different 
employees and equipment from that used for hot-rolling, and is 
usually performed in different facilities, and in some instances, 
by different producers. The additional processing adds substan- 
tial value to the sheet and strip and results in different pricing 
practices from those used for plate. For these reasons, we do not 
include plate in our definition of the domestic like product. 


‘These six factors were: (1) physical appearances and uses, (2) interchangeability, (3) channels of distribu- 
tion, (4) customer and producer perceptions, (5) common manufacturing facilities and employees, and (6) price 
See Plate Prelim. Determ. at 11-13 
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Id. at 9. In a concluding footnote, the Commission related these 
findings to its Plate Preliminary Determination, noting that both in- 
vestigations addressed “virtually the same like product issue” and 
that “[a]ldditional information in the record of the instant investiga- 
tions further supports the Commission’s preliminary conclusion in 
Plate not to expand the like product to include [stainless steel sheet 
and strip] in that case, and vice versa in these preliminary investiga- 
tion phases.” Jd. at 9n.51. 

Approximately nine months after issuing its Sheet and Strip Pre- 
liminary Determination, the Commission released the Plate Final 
Determination at issue here. Again addressing the domestic like prod- 
uct question, the ITC noted that after “performing a detailed com- 
parison of stainless steel plate in coils and stainless sheet and strip 
applying the traditional like product factors” in the Sheet and Strip 
Preliminary Determination, it “reaffirmed its preliminary determina- 
tion from the instant investigation that [plate and sheet and strip] 
are not the same domestic like product.” Plate Final Determination 
at 5. After summarizing its Sheet and Strip Preliminary Determina- 
tion findings in a footnote, the Commission stated that “[t]here is no 
new information in the record of these investigations that leads us to 
question the Commission’s reasoning in the [Sheet and Strip Pre- 
lim.|.” Id. Thus, “for the reasons set forth in the [Sheet and Strip 
Prelim.|,” the ITC concluded that the domestic like product did not 
include stainless steel sheet and strip. Jd. 

Plaintiffs challenge this finding on both legal and factual grounds, 
arguing, inter alia, that (a) the ITC failed to broadly define the “like 
product” and attached too much weight to the scope of the imported 
merchandise defined by Commerce; (b) the ITC improperly used facts 
developed in the Sheet and Strip Preliminary Determination to sup- 
port its like product determination; (c) the ITC abused its discretion 
in failing to collect essential data from U.S. purchasers; (d) the facts 
identified by the ITC do not otherwise show a clear dividing line be- 
tween stainless steel plate and stainless steel sheet and strip. Each 
of these arguments is addressed below. 


Ill 
STANDARD OF REVIEW 


In reviewing the Plate Final Determination, the court “shall hold 
unlawful any determination, finding, or conclusion found . . . to be 
unsupported by substantial evidence on the record, or otherwise not 
in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i) (1994). Substan- 
tial evidence is something more than a “mere scintilla,” and must be 
enough evidence to reasonably support a conclusion. Primary Steel, 
Inc. v. United States, 17 CIT 1080, 1085, 834 F. Supp. 1374, 1380 (1993); 
Ceramica Regiomontana, S.A. v. United States, 10 CIT 399, 405, 636 
F. Supp. 961, 966 (1986), aff'd, 810 F.2d 1137 (Fed. Cir. 1987). “As long 
as the agency’s methodology and procedures are reasonable means of 
effectuating the statutory purpose, and there is substantial evidence 
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in the record supporting the agency’s conclusions, the court will not 
impose its own views as to the sufficiency of the agency’s investiga- 
tion or question the agency’s methodology.” Ceramica Regiomontana, 
S.A., 10 CIT at 404-5, 636 F. Supp. at 966. 


IV 
ANALYSIS 
A 


PLAINTIFFS Have Not IDENTIFIED ANY LEGAL 
Errors IN THE CoMMISSION’S DETERMINATION. 


In their initial brief, Plaintiffs argue that the ITC’s like product 
determination was not in accordance with law for two reasons. First, 
Plaintiffs assert that the narrow “domestic like product” definition 
adopted by the ITC is inconsistent with the relevant statute (19 U.S.C. 
§ 1677(10)), judicial precedent, and the Commission’s own practice. 
See Plaintiffs’ Brief In Support Of Motion For Judgment On The Agency 
Record Under USCIT R. 56.2 (“Plaintiffs’ Brief”) at 10-11. In support, 
Plaintiffs cite the legislative history of § 1677(10), prior decisions of 
this court, and the Plate Final Determination itself as authority for 
the proposition that the “[dlomestic like product’ is to be broadly 
defined to ensure that the Commission consider injury to all domes- 
tic producers that produce products which directly compete with the 
[subject] imported merchandise... .” Jd. at 10. Here, Plaintiffs 
assert, the ITC “failed to adequately explain, much less justify, how a 
thickness of 4.75 mm. constitutes [a] ‘clear dividing line” among pos- 
sible like products. Jd. at 11. “Since the Commission failed to meet 
this burden,” Plaintiffs claim, “the Commission’s narrow definition of 
like product is inconsistent with its own acknowledged practice.” Id. 

On its face, Plaintiffs’ argument appears to attack the justification 
employed by the ITC for finding a distinction between stainless steel 
plate and stainless steel sheet and strip. Insofar as this is true, 
however, Plaintiffs assert not a legal challenge per se, but an attack 
on the factual justification (7.e., evidence) underlying the Commission’s 
conclusion. See, e.g., Torrington Co. v. United States, 14 CIT 648, 
651, 747 F. Supp. 744, 749 (1990), aff'd 938 F.2d 1278 (Fed. Cir. 1991) 
(“Whether the differences among the various bearings are minor or 
significant is a factual issue for the Commission to decide.”); NEC 
Corp. v. Dep’t of Commerce, 36 F. Supp.2d 380, 383 (CIT 1998) (“The 
Commission’s decision regarding the appropriate domestic like prod- 
uct is a factual determination, where the Commission applies the 
statutory standard of ‘like’ or ‘most similar in characteristics and uses’ 
on a case-by-case basis.”). As such, Plaintiffs’ claim is largely a reit- 
eration of their substantial evidence arguments, which are addressed 
in section IV.B.3. below. 

To the degree a truly “legal” argument can be discerned, it is simply 
that the ITC failed to employ a “clear preference for broad like prod- 
uct definitions” in looking for “clear dividing lines among possible 
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like products.” Plaintiffs’ Brief at 10 (emphasis added). While the 
authority cited by Plaintiffs certainly supports the idea that the ITC 
is to look for “clear dividing lines,” nothing in this authority estab- 
lishes that the Commission should seek to define the “domestic like 
product” broadly. Rather, this authority simply cautions that the ITC 
should not define the domestic industry too narrowly, since to do ei- 
ther might deny relief to an industry adversely affected by unfairly- 
traded imports.° 

Most importantly, however, Plaintiffs’ do not identify any legal in- 
terpretation that is in error. In fact, Plaintiffs’ Brief does just the 
opposite, twice citing the Plate Final Determination itself as author- 
ity for the “correct” legal approach to domestic like product determi- 
nations. See Plaintiffs’ Brief at 11 nn. 9 & 11 (citing Plate Final 
Determination at 4, which states that “[t]he Commission looks for 
clear dividing lines among possible like products, and generally disre- 
gards minor variations.”). Because Plaintiffs themselves recognize 
that the Commission applied the correct legal standard in this case, 
the court finds no basis in their argument for holding that the ITC 
failed to act in accordance with law. 

In Plaintiffs’ second legal argument, the court finds similar infirmi- 
ties. Essentially, Plaintiffs present a two-pronged claim, arguing (1) 
that there is no presumption that the domestic like product should 
correspond to the scope of the subject merchandise identified by Com- 
merce; and (2) that “[t]he Commission failed to meet [its] burden in 
this case” of justifying the distinctions it made between products. Id. 
at 12-14. On its face, the second prong of this argument presents no 
legal challenge, as it again attacks the sufficiency of the evidence 
presented to justify the ITC’s determination. As to the first prong, 
which appears® to argue that the Commission employed an illegal 
presumption, the court finds no merit. Not only is there no evidence 
in the Plate Final Determination that the ITC employed such a pre- 
sumption, but the limited discussion and citations on point clearly 
show that the ITC was aware of, and acted in accordance with, its 


’ In their initial brief, Plaintiffs argue that “[t]his broad approach is mandated by the legislative history of 

19 U.S.C. § 1677(10).” Plaintiffs’ Brief at 10. While the legislative history cited by Plaintiffs shows Congress 
intent that the domestic like product not be defined too narrowly, nothing in this history indicates that a “broad” 
approach is to be preferred in defining the “domestic like product.” See S. Rep. No. 96-249, at 90-91, reprinted 
in 1979 U.S.C.C.A.N. 476-77 (“The requirement that a product be ‘like’ the imported article should not be inter- 
preted in such a narrow fashion as to permit minor differences in physical characteristics or uses to lead to the 
conclusion that the [domestic] product and [imported] article are not ‘like’ each other, nor should the definition 
of ‘like product’ be interpreted in such a fashion as to prevent consideration of an industry adversely affected 
by the imports under investigation.”). Similarly, the court finds no “clear preference for broad like product 
definitions” expressed in any of the other authority cited by Plaintiffs. See Plaintiffs’ Brief at 11 n.9 (citing 
Chung Ling Co. v. United States, 16 CIT 636, 647, 805 F. Supp. 45, 54 (1992); Torrington, 14 CIT at 650-52, 747 F. Supp. 
at 748-49; and Plate Final Determination at 4). Rather, this authority simply illustrates that the Commission 
employs a case-by-case approach to finding “clear dividing lines” between products. See, e.g., Chung Ling, 16 CIT 
at 647, 805 F. Supp. at 54; Torrington, 14 CIT at 650-52, 747 F. Supp. at 748-49 


® The court says “appears” because Plaintiffs do not specifically allege that the ITC employed such a presump- 
tion, but rather only imply such action. See Plaintiffs’ Brief at 12 (“[T]he Commission has the independent legal 
responsibility to determine what domestic product is like the imported articles Commerce has identified, and 
is not bound by the parameters of the scope of the investigation. If the Commission were bound by the parameters 
of the scope of the investigation, it would be abdicating its responsibility for administering the law to the 
petitioners. Clearly this would be inappropriate, particularly in a case where petitioners have filed two sepa- 
rate actions on stainless steel flat-rolled products within weeks apart.”) (footnote omitted) 
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authority to make an independent like product determination. See 
Plate Final Determination at 4 (“Although the Commission must ac- 
cept the determination of Commerce as to the scope of the imported 
merchandise . . . the Commission determines what domestic product 
is like the imported articles Commerce has identified.”) and 4 n.8 
(citing, inter alia, Hosiden Corp., 85 F.3d 1561, for the proposition 
that the ITC may find one or more like products that corresponds to 
class or classes of merchandise identified by Commerce). Plaintiffs 
provide no basis for finding otherwise. 

In short, the court rejects Plaintiffs’ claims that the Commission 
committed legal error. The legal standards set out in the Plate Final 
Determination are simply those that have been repeatedly affirmed 
as proper for domestic like product determinations,’ and Plaintiffs 
provide no reason to question this observation or the validity of those 
standards. Accordingly, the court turns to the second part of Plain- 
tiffs’ case, their factual arguments. 


B 


THE CommiIssIoNn’s “DoMEsTIC LIKE PRODUCT” DETERMINATION 
IS SUPPORTED By SUBSTANTIAL RECORD EVIDENCE. 


1 


THOSE PORTIONS OF THE SHEET AND STRIP PRELIMINARY DETERMINATION 
CONSIDERED By THE COMMISSION ARE PART OF THE RECORD OF THIS 
INVESTIGATION. 


As noted above, Plaintiffs present various arguments why substan- 
tial record evidence does not support the ITC’s like product determi- 
nation, one of which is that the Commission improperly relied on 
facts developed in the Sheet and Strip Preliminary Determination. 
Because like product determinations are based on the unique facts of 
each investigation, Plaintiffs claim that the ITC erred in relying upon 
its previous decision in Sheet and Strip Preliminary Determination 
as a basis for its determination in Plate Final Determination. See 
Plaintiffs’ Brief at 21-24. In fact, Plaintiffs argue, not only was it 
error to rely on this previous investigation, but evidence from the 
Sheet and Strip Preliminary Determination is not even part of the 
record of this investigation that the court may now review. See id. at 
24; Plaintiffs’ Rebuttal Brief at 8-10. 

Plaintiffs’ argument posits two separate, though related, questions: 
whether the ITC improperly relied on another investigation, and 


7 Compare Plate Final Determination at 4 (“The Commission looks for clear dividing lines among possible like 
products, and generally disregards minor variations.”) with NEC Corp., 36 F. Supp.2d at 383 (“The ITC has 
generally sought ‘clear dividing lines’ between product groups.”) and Aramide Maatschappij V.O.F. v. United 
States, 19 CIT 884, 885 (1995) (“[T]he Commission seeks clear dividing lines among possible like products and 
generally disregards minor variations.”). 
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whether certain parts of another investigation are properly part of 
the “record” of this investigation. Regarding the former inquiry, the 
court finds no error in the ITC’s reliance on its findings in Sheet and 
Strip Preliminary Determination as a basis for its findings in Plate 
Final Determination. As Plaintiffs correctly note, because of the fac- 
tual nature of such investigations, a domestic like product finding in 
one investigation is not dispositive of another like product investiga- 
tion. See, e.g., Nippon Steel Corp. v. United States, 19 CIT 450, 454- 
55 (1995) (“Selection of the bases upon which a like product determi- 
nation is made is within the Commission’s discretion, and may de- 
pend upon the unique facts of each case.”). Simply because a previous 
investigation is not dispositive, however, does not mean it is irrel- 
evant. Where, as here, the ITC has addressed similar or identical 
facts, no statute or case authority prohibits it from drawing upon its 
previous work in addressing the issue at hand. See Royal Thai Gov't 
v. United States, 17 CIT 534, 538, 824 F. Supp. 1089, 1093 (1993) (“The 
relevant Steel Wire Rope evidence is not barred from the record merely 
because it was obtained in a separate investigation.”); accord Intrepid 
v. Int'l Trade Admin., 16 CIT 204, 787 F. Supp. 227, 229 (1992) (finding 
that Commerce may rely on evidence from a related, though sepa- 
rate, investigation). In fact, to find otherwise would require the ITC 
to ignore its institutional experience and make each like product de- 
termination in a vacuum — an impractical conclusion which cannot 
be reasonably endorsed. See United States v. Pierce Auto Freight 
Lines, Inc., 327 U.S. 515, 528 (1946) (rejecting and characterizing a 
similar claim as “a legal version of the scriptural injunction against 
letting one’s right hand know what one’s left hand may be doing”). 
Turning to the second query raised by Plaintiffs’ arguments, 
whether the ITC improperly relied on non-record evidence, the court 
notes that 19 U.S.C. § 1516a(b)(2)(A) (1994) provides that the record 
consists of “all information presented to or obtained by the . .. Commis- 
sion during the course of the administrative proceeding, including all 
governmental memoranda pertaining to the case and the record of ex 
parte meetings required to be kept by section 1677f(a)(3) of this title.” 
In light of this broad definition, this court has recognized that, al- 
though “documents obtained for other investigations do not automati- 
cally become part of the record of related investigations,” “those docu- 
ments at the agency which become sufficiently intertwined with the 
relevant inquiry are part of the record, no matter how or when they 
arrived at the agency.” Floral Trade Council of Davis, Cal. v. United 
States, 13 CIT 242, 243, 709 F. Supp. 229, 230 (1989); see also IPSCO, 
Inc. v. United States, 12 CIT 1128, 1130, 701 F. Supp. 236, 238 (1988), 


” See also Beker Indus. Corp. v. United States, 7 CIT 313, 315 (1984) (“The scope of the record for purposes of 
judicial review is based upon information which was ‘before the relevant decision-maker’ and was presented and 
considered ‘at the time the decision was rendered.”) (quoting S. Rep. No. 96-249 at 247-48 (1979), reprinted in 
1979 U.S.C.C.A.N. 633) 
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aff'd in part and rev'd on other grounds, 899 F.2d 1192 (Fed. Cir. 
1990) (“If ITA wishes to apply information gleaned from public docu- 
ments it may do so, so long as it relates such information to the facts 
of the case before it.”); Intrepid, 16 CIT at 205, 787 F. Supp. at 228 
(finding documents from an antidumping scope investigation to be 
part of the record of a separate countervailing duty investigation). 
Thus, the question before the court is whether certain documents 
from the “sheet and strip” investigation became so intertwined with 
the relevant inquiry here as to be considered “presented to or ob- 
tained by the ... Commission during the course of the [stainless steel 
plate] proceeding.” 19 U.S.C. §1516a(b)(2)(A) (1994). 

In its certified list of record evidence in this investigation, the ITC 
identified four “sheet and strip” documents as having been “incorpo- 
rated by reference”: (1) various pages from a hearing transcript dated 
07/01/98 (List 1, Doc. 261); (2) two pages from petitioners’ post-confer- 
ence brief (List 1, Doc. 262); (3) various pages of the post-conference 
brief filed by respondents Acciai Speciali Terni S.p.A. and Acciai Speciali 
Terni USA, Inc. (List 1, Doc. 263); and (4) the Sheet and Strip Prelimi- 
nary Determination itself (List 1, Doc. 264). See Letter from Donna 
R. Koehnke to Raymond F. Burghardt, Clerk of the Court, of 08/26/ 
99. Plaintiffs allege that this certification “does not establish that 
these documents are properly part of the record of this case,” as 
“(nlowhere in the Commission’s determination, in the Prehearing or 
Posthearing Staff Report, or elsewhere in this record is there any 
indication that the factual record in Sheet and Strip was incorporated 
in the record of this proceeding.” Plaintiffs’ Rebuttal Brief at 9. How- 
ever, even if these documents are part of the record, Plaintiffs add, 
the ITC’s certification precludes it “from asserting that any other 
information is a part of the record of this case.” Id. According to 
Plaintiffs, the proprietary documents not falling within this certifica- 
tion “contain the core factual basis for the Commission’s preliminary 
determination in the Sheet and Strip case.” Id. at 10. 

The court rejects Plaintiffs’ claim. Not only did the Commission 
explicitly adopt the reasoning of the Sheet and Strip Preliminary De- 
termination in the Plate Final Determination, but the language and 
citations it used in these investigations shows that it considered sig- 
nificant portions of both records in arriving at its conclusions in both 
investigations.’ Moreover, Plaintiffs’ arguments ask this court to ig- 
nore the significant correspondence in timing, parties, and issues 
between the two investigations, as well as the fact that Plaintiffs them- 


* See, e.g. Plate Final Determination at 5 (“There is no new information in the record of these investigations 
that leads us to question the Commission’s reasoning in the [Sheet and Strip Prelim.|”) (emphasis added) and 
n.13 (summarizing Sheet and Strip Prelim. findings); Sheet and Strip Prelim. at 9 n.46 (comparing Table III-1 
of the Sheet and Strip Prelim. with part of the Plate Prelim. Determ.), 9 n.51 (“Additional information in the 
record of the instant investigations further supports the Commission's preliminary conclusion in Plate and 
vice versa in these preliminary investigation phases.”), 7 n.25, 8 nn.37 & 40, and 9 n.47 (citing Plate Prelim 
Determ.); ITC Staff Report for Plate Final Determ., dated 04/09/99 (List 2, Doc. 28), at I-10 (discussing and citing 
Sheet and Strip Prelim. Determ.) 
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selves treated evidence from the two investigations as interrelated in 
their submissions to the agency. See Post-Conference Brief of Acciai 
Speciali Terni SpA and Acciai Speciali Terni U.S.A., Inc. (“Acciai”) (List 
1, Doc. 263) at 9 & n.9 (citing, in regard to the Sheet and Strip Prelim. 
Determ., testimony from the Plate Prelim. Determ.); Post-Conference 
Brief of [Acciai] (List 2, Doc. 15) at 14 (suggesting that “the ITC could 
incorporate the responses received in the current Stainless Steel Sheet 
and Strip proceeding into this investigation” and noting that “the 
responses of the domestic interested parties in the Sheet and Strip 
case would certainly be relevant with respect to the ‘like product’ 
issue.”). That, the court will not do. 

Accordingly, the court is satisfied that the four documents from the 
“sheet and strip” investigation certified by the ITC as part of the record 
in this case were “presented to or obtained by the . . . Commission 
during the course of the [stainless steel plate] proceeding.” 19 U.S.C. 
§ 1516a(b)(2)(A) (1994). The treatment of these concurrent investiga- 
tions by both the ITC and the parties, as well as the circumstances 
surrounding the case, leave little doubt that significant portions of 
both records were concurrently considered by the Commission in 
reaching its respective decisions. The court therefore rejects Plain- 
tiffs’ contention concerning the scope of the record, and examines the 
four certified documents from the “sheet and strip” investigation, as 
well as the evidence specific to this investigation, in addressing Plain- 
tiffs’ remaining claims. 


2 


THE ITC’s FarLureE To Accept A Party’s PROPOSED QUESTIONS, OR SEEK 
INFORMATION FROM ANY PARTICULAR SOURCE, DorEs Not LEAVE ITS 
DETERMINATION UNSUPPORTED BY SUBSTANTIAL RECORD EVIDENCE. 


Plaintiffs next attack the ITC’s like product determination by argu- 
ing that it abused its discretion in failing to request essential data. 
According to Plaintiffs, the ITC’s conclusion that “[t]here is no new 
information ... that leads us to question the Commission’s reasoning 
in the [Sheet & Strip Preliminary Determination” is an “outrageous 
statement,” since “the absence of new information . . . was solely due 
to the Commission’s failure to meet its obligation to obtain such in- 
formation ....” Plaintiffs’ Brief at 29-30. Specifically, Plaintiffs al- 
lege that, despite their requests, U.S. purchasers of stainless steel 
plate were never provided an opportunity “to address the ‘domestic 
like product’ issue in the questionnaires issued in the final phase of 
this investigation.” Jd. at 20. According to Plaintiffs, such purchas- 
ers “are uniquely qualified to address many of the factors involved in 


10 Plate Final Determination at 5. 
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the Commission’s ‘domestic like product’ determination, such as cus- 
tomer perceptions, channels of distribution and interchangeability of 
end-uses.” Jd. Thus, they claim, the ITC’s “failure to fulfill this obli- 
gation and to obtain the information necessary to a reasoned deter- 
mination constitutes reversible error.” Id. at 21."! 

By presenting the foregoing arguments separate from, and in addi- 
tion to, their “substantial evidence” argument, Plaintiffs appear to 
seek a judicial inquiry into the adequacy or thoroughness of the ITC’s 
investigation. To the degree this is correct, Plaintiffs’ arguments 
place the cart before the horse. While the ITC must collect informa- 
tion sufficient to render a reasoned like product determination, the 
court does not begin its review by analyzing the specific questions 
posed by the Commission. Nothing in the relevant statutes govern- 
ing like product determinations mandates that the ITC accept a party’s 
proposed questions, or seek information from any particular source. 
Rather, the question of whether the ITC conduced a thorough like- 
product investigation begins with the substantial evidence test, and 
the question of whether, in light of the record evidence as a whole, “it 
would have been possible for a reasonable jury to reach the 
[Commission’s] conclusion.” Allentown Mack Sales and Service, Inc. 
v. National Labor Relations Board, 522 U.S. 359, 366 (1998). While 
failure to meet this test will often indicate that the ITC’s investiga- 
tion was lacking in some respect, the ITC’s failure to seek particular 
information does not necessarily lead to a conclusion that the agency’s 
final determination was unsupported by substantial evidence. As the 
Federal Circuit noted in regard to a similar claim, 

[w]hile it may be true that the ITC staff might have been more 
aggressive in pursuing plant-by-plant data ..., we are not here 
reviewing the ITC’s diligence. ... Rather, Atlantic Sugar’s con- 
cerns go to the question of the evidence on the record for the 
injury determination, as discussed below. If that evidence is in- 
substantial, then the reviewing court must either reverse the 
ITC’s determination or remand the case for further fact-finding. 
Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556, 1561 (1984); ac- 
cord Kenda Rubber Indus. Co., Ltd. v. United States, 10 CIT 120, 124- 
26, 630 F. Supp. 354, 357-58 (1986); see also Hercules, Inc. v. United 
States, 11 CIT 710, 743, 673 F. Supp. 454, 482 (1987) (“There appears 


'l At oral argument, Plaintiffs’ counsel agreed that there is little distinction between the arguments raised 
in sections II.B. and III of Plaintiffs’ Brief. Essentially, both sections argue that the ITC abused its discretion 
by not seeking adequate information for its like product determination. Compare Plaintiffs’ Brief at 21 (“The 
Commission's failure to fulfill this obligation and obtain the information necessary to a reasoned determination 
constitutes reversible error.”) with Plaintiffs’ Brief at 28 (“There can be no question that the ITC’s failure to 
collect pertinent data relating to the specific domestic like product issue constituted an abuse of discretion.” 
The discernable difference appears to be that, while the argument advanced in section III attack the sufficiency 
of the ITC’s investigation generally, those advanced in section II.B. concern only the Commission’s alleged 
failure to acquire data from domestic purchasers. Since this distinction does not affect the analysis of these 
arguments, the court address them concurrently 
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to be no recognized or statutorily set minimum standard by which 
the thoroughness of the investigation is measured.”); Timken Co. v. 
United States, 12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd 894 
F.2d 385 (Fed. Cir. 1990) (“[T]o the extent the administering agency’s 
diligence is relevant, it relates only to the issue of determining the 
question of the substantiality of the evidence.”). 

Accordingly, because Congress has provided the ITC with broad 
authority for making its like-product determination, the court rejects 
Plaintiffs’ claims to the extent they seek a determination of whether 
the ITC should have asked more, or different, questions. Instead, the 
court treats Plaintiffs’ claims as another iteration of its general argu- 
ment that substantial record evidence does not support the ITC’s like 


product determination.” It is to this final claim that the court now 
turns. 


3 


THE PLATE FINAL DETERMINATION IS SUPPORTED BY 
SUBSTANTIAL RECORD EVIDENCE. 


The last question the court needs to resolve is whether substantial 
record evidence supports the ITC’s decision to distinguish stainless 
steel plate from stainless steel sheet and strip. In the Plate Final 
Determination, the Commission stated that 


In the preliminary phase of these investigations, the Commission 
found a single domestic like product, “certain stainless steel plate 
in coils,” corresponding with Commerce’s description of the subject 
merchandise. It indicated, however, that it would reconsider . .. in 
the final phase: whether to include stainless steel sheet and strip 
in the domestic like products. . . . 


The Commission subsequently discussed the first of those issues 
in detail in [Sheet and Strip Prelim.]. In that case, after performing 
a detailed comparison of stainless steel plate in coils and stainless 
steel sheet and strip applying the traditional like product factors, 
the Commission reaffirmed its preliminary determination from the 
instant investigations that stainless steel plate in coils and stain- 
less steel sheet and strip are not the same domestic like product. 
There is no new information in the record of these investigations 
that leads us to question the Commission’s reasoning in the [Sheet 


* To support their position that the ITC’s investigation constituted an abuse of discretion, Plaintiffs quote 
Mitsubishi Elec. Corp. v. United States, 12 CIT 1025, 700 F. Supp. 538 (1988), for the proposition that “where the 
Commission actively precludes itself from receiving relevant data or takes no effort to seek relevant data... then 
such actions will be found to be contrary to law.” See Plaintiffs’ Brief at 26 (quoting Mitsubishi, 12 CIT at 1057, 
700 F. Supp. at 564). In Mitsubishi, the ITC used “product line” data pursuant to 19 U.S.C. § 1677(4)(D) in 
conducting its injury analysis, after affirmatively stating that it was not seeking product specific data. The court 
found that the ITC had violated § 1677(4)(D), since the statute specifically “directs the ITC [to] assess domestic 
production where available data exists. .. .” Mitsubishi, 12 CIT at 1058, 700 F. Supp. at 564. Here, there is no 
indication that the ITC affirmatively refused to consider a type of evidence which, legally, it was obliged to 
consider. At most, Plaintiffs allege that the ITC was not thorough enough in its investigation — a claim substan- 
tively different from the issue in Mitsubishi. 
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and Strip Prelim.|. Accordingly, for the reasons set forth in the 
[Sheet and Strip Prelim.|, we determine that the domestic like prod- 
uct in these investigations does not include stainless steel sheet 
and strip. 


Plate Final Determination at 4-5 (footnotes omitted). In addition to 
this explanation, the ITC also stated in a footnote that: 


The Commission concluded [in Sheet and Strip Prelim.) that al- 
though the products shared similar chemical compositions and prop- 
erties, distinctions in thickness between the two products corre- 
sponded to different end-uses and channels of distribution, and re- 
sulted in limited interchangeability. The Commission also observed 
that virtually all (97 percent of) sheet and strip, but a very small 
proportion of HRAP plate, undergoes the more extensive additional 
processing of cold-rolling. [Sheet and Strip Prelim.] at 9-10; see also 
Stainless Steel Sheet and Strip from the Federal Republic of Ger- 
many and France and Stainless Steel Sheet and Strip and Plate 
from the United Kingdom, Inv. Nos. 731-TA-92 and 95, and Inv. 
Nos. 701-TA-195 and 196, USITC Pub. 1391 (June 1983). 


Id. at 5 n.13. 

These explanations make clear that the ITC relied on its findings 
from the Sheet and Strip Preliminary Determination — particularly 
its findings concerning the different end uses, different channels of 
distribution, limited interchangeability and further processing — in 
reaching its decision here.’ In support of its findings in the Sheet 
and Strip Preliminary Determination, the ITC cited the following evi- 
dence which, in accordance with Section IV.B.1. above, is part of the 
record of the Plate Final Determination: 


e As evidence that “differences in thickness appears to dictate 
different end uses,” Sheet and Strip Prelim. at 6, testimony 
from Robert W. Rutherford, Senior Vice President, Commer- 
cial, Allegheny Ludlum Corp., that “[p]late basically is sold into 
the capital goods sector for large tanks and fabricated parts,” 
whereas “about two-thirds of the sales [of cold-rolled sheet and 
strip”] go into consumer durables such as pots and pans, sinks, 
flatware.” Conf. Tr. of 07/01/98 (List 1, Doc. 261) at 85-86 (cited 


13 As noted previously, in the Sheet and Strip Prelim., the ITC concluded that 


Although all flat stainless products share similar chemical compositions and properties, the industry 
has established a specific thickness-based distinction between plate on the one hand, and sheet and strip, 
on the other. To a large degree, these distinctions correspond to different end uses and channels of distri- 
bution, and result in limited interchangeability. While sheet and plate generally are produced by similar, and 
sometimes, common initial manufacturing processes and equipment, virtually all sheet and strip undergoes 
the more extensive additional processing of cold-rolling before being sold for end use. The cold-rolling 
process used to finish sheet and strip entails the use of different employees and equipment from that used 
for hot-rolling, and is usually performed in different facilities, and in some instances, by different produc- 
ers. The additional processing adds substantial value to the sheet and strip and results in different pricing 
practices from those used for plate. For these reasons, we do not include plate in our definition of the 
domestic like product. 


Sheet and Strip Prelim. at 9. (footnotes omitted). 
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in Sheet and Strip Prelim. at 7 nn. 25 & 27). 


As evidence that “[t]he interchangeability between [stainless 
steel sheet and strip] and plate is limited by the inherent differ- 
ences in their thickness and appearance,” Sheet and Strip Pre- 
lim. at 7,(1) testimony by Dr. Patrick J. Magrath, Chief Econo- 
mist and Managing Director, Georgetown Economic Services, 
LLC, that “no reputable construction firm would try to cheat 
and have a thinner gauge material . .. if he has to build a tank 
that the chemical engineer has said you’ve got to have stainless 
steel in coiled plate gauges;” (2) testimony by Dr. Magrath that 
“there’s a clear dividing line between plate and sheet” since “[ilt 
would be just too prohibitively expensive in most instances to 
(‘try to do the same applications [with a thick plate product] 
with the same surface area where a sheet application would be 
called for.’];” (3) testimony by Paul Rosenthal, Esq., counsel for 
the domestic industry, that “I would say that anyone who bought 
a plate product when they really needed sheet and strip or vice 
versa as a customer is going to be looking for a new purchasing 
job;” and (4) the above noted testimony of Robert Rutherford 
that “[p]late basically is sold into the capital goods sector for 
large tanks and fabricated parts,” whereas “about two-thirds of 
the sales [of cold-rolled sheet and strip] go into consumer durables 
such as pots and pans, sinks, flatware.” Conf. Tr. of 07/01/98 


(List 1, Doc. 261) at 79-83, 85-86 (cited in Sheet and Strip Pre- 
lim. at 7 nn. 28 & 29). 


As evidence that “[i]Jndustry standards explicitly distinguish be- 
tween plate and sheet and strip,” Sheet and Strip Prelim. at 7, 
various industry standards which distinguish the products based 
on a thickness of approximately 4.75 mm. Id. at 7 n.33 (citing, 
inter alia, Table I-2 and stating that “ASTM, ASM and AISI all 
distinguish [sheet and strip] from stainless plate.”). Table I-2 to 
the Sheet and Strip Preliminary Determination notes that “plate” 
is defined by the American Iron and Steel Institute (“AISI”) as 
“(fllat-rolled products . .. 0.1875 in. or more in thickness rolled 
on conventional sheet/strip mills,” by the American Society for 
Testing and Materials (“ASTM”) as “[m]aterial 0.1875 in (5.00 
mm) and over in thickness,” and by ASM International as “[fllat- 
rolled or forget product ... at least 4.76 mm.(0.1875 in.) in 
thickness.” The Commission also noted that while “[t]he AISI 
distinguishes between plate and sheet for stainless products,” 
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the AISI does not draw such a distinction for carbon steel prod- 
ucts. Jd. (citing Petitioners’ Postconference Brief (List 1, Doc. 
262) at 17 n.20"). See also Plate Prelim. Determ. at 12 & n.66 
(similarly discussing ASTM and AISI definitions). 

As evidence that “U.S. producers . . . view sheet and strip as 
distinct from plate, in light of the additional processing entailed 
in finishing [stainless steel sheet and strip] and differences in 
end uses,” Sheet and Strip Prelim. at 7, (1) testimony by Charles 
A. Stitt, General Manager, Marketing, Armco, Inc., that there 
are “significant differences” between the products since, inter 
alia, “the vast majority of [hot-rolled] sheet and strip is dedi- 
cated to further processing by cold-rolling, whereas coiled plate 
is rarely further processed by cold-rolling””; (2) testimony by 
Charles Stitt that “most coiled plate is sold to service centers, 
which buy little or no [hot-rolled] sheet and strip. While cold- 
rolled sheet and strip is also sold to service centers . . . , signifi- 
cant amounts are sold to end-users.”; (3) testimony by David 
Hartquist, Esq., counsel for the domestic industry, that produc- 
ers know early in the production process whether stainless steel 
will be made into plate or sheet or strip, since “the whole direc- 
tion of the production process varies considerably by what the 
order is for ....;” and (4) the above noted testimony by Dr. 
Patrick Magrath and Robert Rutherford concerning the differ- 
ent end-uses for these products. Conf. Tr. of 07/01/98 (List 1, 
Doc. 261) at 29-30, 79-81, 86 (cited in Sheet and Strip Prelim. at 
7n.34). 

As evidence that “[p]roducers’ sales staffs and their customers 
perceive significant differences between plate and sheet and 
strip,” Sheet and Strip Prelim. at 7, (1) testimony by Paul 
Rosenthal that “[s]imply stated, I don’t think customers or end 
users use these products at all as interchangeable;” (2) testi- 
mony by Charles Stitt that while most sheet and strip is sold in 
large quantities directly to original equipment manufacturers, 
most plate is sold in large quantities to distributors who, in 
turn, sell the plate in small quantities; and (3) testimony by 
Robert Rutherford that “by and large” Allegheny Ludlum pro- 


** Petitioners’ Postconference Brief (List 1, Doc. 262) at 17 n.20 states that 


The existence of this industry standard differentiating stainless steel plate fron 
and strip] is an important distinguishing fact between this case and the c 

distinction exists in the carbon steel industry. In the 1993 Carbon Steel 

the absence of any standard differentiating plate from sheet in carbon steel 

American Iron and Steel Institute (“AISI”) views coiled plate products in plate gauges as coilec 
than plate.” [AISI Product Definitions for Stainless Steel Shipment Reporting] at 13, n.20 


‘5 Charles Stitt also testified that only “[a] very small amount of [sheet and strip] is sold as hot-rolled sheet 
and strip,” while 97 percent of hot-rolled sheet and strip is subject to further cold-rolling. Conf. Tr. of 07/01/98 
(List 1, Doc. 261) at 79 (cited in Sheet and Strip Prelim. at 7 n.34) 
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duces cold rolled sheet and strip for specific end uses, whereas 
stainless steel that “would go through a service center or a 
distributor” is made as a fungible-type product.” Conf. Tr. of 07/ 
01/98 (List 1, Doc. 261) at 83, 85-87 (cited in Sheet and Strip 
Prelim. at 7.35). 


As evidence that “[o]n a per-pound basis, finished (i.e. cold-rolled) 
sheet and strip generally costs more than finished (i.e. HRAP) 
plate, because the sheet and strip has more value added to it,” 
Sheet and Strip Prelim. at 9, testimony from Daniel W. Lebherz, 
Marketing Manager-Industrial, Armco, Inc. Jd. at 7 n.48 (cit- 
ing, inter alia, Conf. Tr. of 07/01/98 (List 1, Doc. 261) at 84. 


As evidence that “[blecause of . . . differences in pricing prac- 
tices, stainless steel producers price sheet and strip based on 
different schedules from those used for plate,” testimony from 
Daniel Lebherz. Sheet and Strip Prelim. at 9 n.50 (citing, inter 
alia, Conf. Tr. of 07/01/98 (List 1, Doc. 261) at 84-85).'® 


In addition to the foregoing," the Sheet and Strip Preliminary Deter- 
mination expressly referred to, and implicitly adopted the relevant 
evidence from, its findings in the Plate Preliminary Determination. 
See Sheet and Strip Prelim. at 7n.25, 8 nn. 37 & 40, 9 nn. 46,47 & 51 
(citing and discussing Plate Prelim. Determ.). These include: 


¢ The Commission’s preliminary finding that “[m]Jost stainless steel 
sheet and strip are further processed by cold-rolling before sale, 
whereas only a very small percentage of stainless steel plate is 
cold-rolled, and most of that has the less extensive cold-worked 
process of a light skin pass.” Plate Prelim. Determ. at 12 (foot- 
note omitted); see also Sheet and Strip Prelim. at 8 n.40 (citing 
this previous finding as support for its statement that “similari- 
ties in the production process for plate and sheet and strip end 
once the product in annealed and pickled. At that point, the 
great majority of stainless plate is sold as a finished product.”); 
see also id. 8 n.41 (citing Conf. Tr. at 56 and finding that “[bly 
comparison, except for the approximately two percent of HRAP 
sheet and strip that is sold for conversion into pipe and tube, all 
other HRAP sheet and strip is cold-rolled before it is considered 
a finished product suitable for end use applications.”). 


16 Daniel Lebherz testified in full that 


On a per-pound basis, generally the sheet would cost more than the hot-rolled plate because the sheet has 
had more value added put into it. But, as Paul [Rosenthal] just described, because of the pounds per square 
foot would be much greater on the heavier material, at some point there is a crossover where a square foot 
of plate depending on the gauge is obviously going to cost more than a square foot of sheet. Perhaps in most 
cases, probably in all cases. I mean, we generally don’t look at it like that. They’re priced off of different 
schedules and treated completely differently as a matter of fact 


Conf. Tr. of 07/01/98 (List 1, Doc. 261) at 84-85 


17 Because it is not clear whether the data underlying the various charts and tables attached to the 
Commission’s findings in the Sheet and Strip Preliminary Determination is part of the record of this case, the 
court does not consider this evidence for present purposes. The exception to this is Table I-2 summarizing the 
various industry standards, since this information is both publically available and clearly part of the record of 
the Plate Final Determination in its own right. The court notes, however, that these charts and tables appear 
to be consistent with, and provide significant additional support for, the distinction drawn by the Commission. 
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This evidence provides a sufficient basis for the Commission’s de- 
termination that a clear dividing line may be drawn between stain- 
less steel flat-rolled products 4.75 mm. or more in thickness and stain- 
less steel flat-rolled products less than 4.75 mm. in thickness. It 
shows not only that virtually all sheet and strip is subject to addi- 
tional processing (i.e., cold-rolling) beyond that associated with plate 
production, but that the respective products have significantly differ- 
ent (non-interchangeable) applications, are priced and sold differently, 
and are perceived differently in the industry. Moreover, nothing in 
the other record evidence requires a different result. See Universal 
Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951) (“The substantiality 
of evidence must take into account whatever in the record fairly de- 
tracts from its weight.”). The most significant findings (and support- 
ing evidence) detracting from the substantiality of the above are that 
(a) “the initial processing for producing plate and sheet and strip are 
the same”; (b) “[sheet and strip] and stainless plate are both used in 
the stainless pipe and tube production”; and (c) “all flat stainless prod- 
ucts share similar chemical compositions and properties.” Sheet and 
Strip Prelim. Determ. at 8-9; see also Plate Prelim. Determ. at 11-13. 
While these findings establish that plate and sheet and strip share 
common attributes and uses, they fail to demonstrate such common- 
ality that a reasonable trier of fact could not have distinguished the 
respective products based on the evidence above. Perhaps most sig- 
nificantly, no evidence from these investigations clearly rebuts the 
Commission’s conclusions concerning the different end uses, manu- 
facturing processes, distribution, prices and perceptions concerning 
the respective products.'* Rather, other evidence from the “plate” in- 
vestigation is generally consistent with Commission’s determination.” 

As noted above, throughout its briefs Plaintiffs advance various ar- 
guments why the ITC conducted an inadequate investigation for pur- 
poses of the Plate Final Determination. Although the substantiality 
of the evidence identified by the ITC in the “sheet and strip” and 
“plate” preliminary determinations (and adopted by the Commission 
in the Plate Final Determination) makes these arguments moot, they 


* See infra, note 21 (discussing evidence Plaintiffs claim the ITC failed to discuss) 


19 See, e.g., Plate Prelim. Determ, at 11 & n.61 (citing similar 1983 investigation which found that while “plate 
was used primarily in the production of industrial equipment,” “sheet and strip was used extensively in the 
production of consumer durable goods.”) and 12 & nn. 68 & 69 (citing evidence that most sheet and strip, but only 
a small percentage of plate, is cold-rolled); Plate Final Hearing Transcript (List 1, Doc. 177) at 117-18 (testimony 
of Robert Rutherford concerning how Allegheny Ludlum treats orders for plate differently from those for sheet 
and strip, how the products have different customer bases, and how “|a] company that would buy plate uses it 
normally in the same thickness that they would purchase it.”) 
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also fail on their merits. The record shows that the ITC requested 
additional information from purchasers, producers and importers sub- 
sequent to its August 1998 Sheet and Strip Preliminary Determina- 
tion, including, inter alia, asking purchasers whether there “[a]Jre 
there other products that could be substituted for certain stainless 
steel plate in its end uses?” Out of the 27 purchasers who answered 
this question, none of them responded that sheet or strip was a sub- 
stitute for plate. See List 2, Docs. 122, 160-62, 164, 166, 168-69, 177- 
93, 210, 219 at 7. Similarly, only one out of 15 importers, and no 
domestic producers, identified sheet or strip as a substitute for stain- 
less steel plate in response to the same question. See List 2, Docs. 
135, 137-39, 140-41, 154, 156, 197, 209, 274 at 13 and Answer “A” at- 
tachment (importer questionnaires); List 2, Docs. 276, 278, 280, 312- 
13 at 26 (domestic producer questionnaires). This extensive body of 
evidence shows that, contrary to Plaintiffs’ claims, the ITC did collect 
probative information subsequent to its Sheet and Strip Preliminary 
Determination.” The responses also show that the ITC acted reason- 
ably when, in view of this additional evidence, it stated that “[t]here 
is no new information in the record of these investigations that leads 
us to question the Commission’s reasoning in the [Sheet and Strip 
Prelim. Determ.).” Plate Final Determination at 5. 

Finally, the court rejects Plaintiffs’ argument that the ITC’s analy- 
sis is flawed because it “failed to adequately address the contrary 
evidence.” Plaintiffs’ Brief at 18. According to Plaintiffs, “the Com- 
mission never even acknowledged testimony that clearly established 
that the industry itself refers to all stainless steel flat-rolled products 
as one single continuum under the denomination of ‘continuous mill 
plate’ or ‘CMP’ or ‘Hot Rolled Annealed and Pickled’ ((HRAP’). Nor 
did the Commission address AST’s testimony that CMP can be used 
for similar applications regardless of whether it is thinner or thicker 


° In their Rebuttal Brief, Plaintiffs argue that the ITC’s question as to whether there are any products that 
1 be substituted for stainless steel plate in its end uses “[c]learly did not elicit any yonses as to 
whether stainless steel plate and sheet are or are not interchangeable. The most that can be said is that the 
responses are ambiguous ” Plaintiffs’ Rebuttal Brief at 8. At oral argument, Plaintiffs’ counsel elaborated 
on this argument by stating that the range of responses provided by domestic purchasers shows that purchasers 
were confused as to what information the ITC was looking for in this question, and that the question was asked 
to elicit “demand” information instead of “like product” information 
Although a more direct “comparison” question concerning sheet and strip might have been more probative, 
there is little basis for concluding that the question was “confusing” or that the responses were “ambiguous.” 
The questionnaire explicitly excluded “sheet and strip” from the scope of products under review, and defined 
“plate” in terms of the relevant Harmonized Tariff System headings and subheadings (which, in turn, generally 
defined the product as being over 4.75 mm. in thickness). See “General Information, Instruction, and Defini- 
tions for Commission Questionnaires” (List 1, Doc. 112) at 3-4. Given these definitions, and in light of record 
evidence that the industry itself recognizes a distinction between “plate” and “sheet and strip” based on a 
thickness of approximately 4.75 mm., see Sheet and Strip Prelim, at 7 n.33 (stating that “ASTM, ASM and AISI 
all distinguish [sheet and strip] from stainless plate.”), the court sees no reason why purchasers would not have 
listed stainless steel sheet and strip as a potential substitute for plate (as one purchaser actually did), had they 
believed these products to be substitutable. Thus, the fact that only one importer listed “sheet and strip” as 
substitutable for “plate” indicates that the ITC acted reasonably in relying on its earlier findings that plate and 
sheet and strip are generally neither interchangeable nor subject to similar end uses 
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than 4.75 mm.” Id. at 18-19 (footnote omitted). The ITC, however, 
need not explicitly discuss every piece of record evidence, and the 
evidence cited by Plaintiffs does not show the Commission’s determi- 
nation to be unsupported.” See Nakajima All Co. v. United States, 14 
CIT 469, 478, 744 F. Supp. 1168, 1175 (1990) (holding that the ITC is 
“presumed ... to have considered all pertinent information sought 
to be brought to its attention”); see also Torrington Co. v. United 
States, 16 CIT 220, 224, 790 F. Supp. 1161, 1168 (1992) (“[T]here is no 
statutory requirement that the Commission must respond to each 
piece of evidence presented by the parties.”), aff'd, 991 F.2d 809 (Fed. 
Cir. 1993) (unpublished disposition). Accordingly, this argument also 
fails to undermine the Commission’s findings. 

The court finds the ITC’s decision to limit the domestic like product 
in the Plate Final Determination to stainless steel products 4.75 mm. 
or more in thickness to be supported by substantial record evidence. 
The relevant evidence identified by the ITC in the Sheet and Strip 
Preliminary Determination, and explicitly adopted for purposes of the 
Plate Final Determination, reasonably supports its findings that stain- 
less steel sheet and strip generally have different (non-interchange- 
able) applications, are priced and sold differently, and are perceived 
differently in the industry from stainless steel plate. These subsid- 
iary determinations, in turn, reasonably support the Commission’s 
decision to exclude sheet and strip from the scope of its investigation, 
notwithstanding record evidence that the products have similar chemi- 
cal compositions and properties, share initial processing, and are used 
in stainless pipe and tube production. 


“" Plaintiffs’ argument concerning the acronyms “CMP” and “HRAP” appears largely irrelevant. According 
to Defendant, the phrases “continuous milled plate” and “hot rolled annealed and pickled” are associated only 
with hot-rolled products, and accordingly “would not apply to any cold-rolled product, which comprises 97 
percent of Sheet and Strip.” Defendant’s Response at 24 n.30. (“This finish is ordinarily associated with plate 
because most of sheet and strip is subsequently cold-rolled.”). Plaintiffs counsel said at oral argument that the 
phrase “hot rolled annealed and pickled” would not be associated with the vast majority of domestic sheet and 
strip production for this reason, but was unsure concerning the term “continuous milled plate.” 

Similarly, Plaintiffs’ observation that “AST’s stainless steel floor plate is available in thicknesses that 
span the artificial dividing line Petitioners have attempted to erect,” Plaintiffs’ Brief at 19 n.31 (cited in Plain 
tiffs’ Motion at 19 n.31), is also largely irrelevant. By Plaintiffs’ own admission its floor plate is a unique product 
“not produced in the United States [which] does not compete with any US product.” Post-Conference Brief of 
[Acciai] (List 2, Doc. 7) at 10 (footnotes omitted); accord Post-Conference Brief of [Acciai] (List 2, Doc. 15) at 19 
Given these facts, it would not have been unreasonable for the Commission to have accorded this evidence little 
probative weight concerning the proper scope of the American like product 

The last piece of evidence cited by Plaintiffs is the testimony of Mike Adams of the Maurice Pincoffs Co. that 
“[mlany years ago the industry distinguished between plate and coil of above 4.75 [mm.]} in thickness from 
sheet and coil below 4.75 [mm.} liJn practice, this distinction has vanished today.” Conf. Tr. of April 21, 1998 
(List 1, Doc. 50) at 113; see also id. at 114 (“These products are moving through the same channels of distribution, 
and, in fact, our company handles a whole range of thicknesses, regardless of whether it is above or below 4.75 
millimeter.”). On its face, this testimony appears limited to only hot-rolled stainless steel products; a fact 
which, if true, would again render it largely non-probative, since the vast majority of sheet and strip is subject 
to subsequent cold-rolling. To the degree this testimony addresses both hot and cold-rolled products, however, 
it does not render the ITC’s conclusion insubstantial. Mr. Adams general testimony that “[i]n practice, this 
distinction has vanished today” and that “[t]hese products are moving through the same channels of distribu- 
tion” does not rebut any of the specific evidence concerning interchangeability, end uses, processing, prices and 
the like relied on by the ITC. Thus, at most this testimony constitutes opposing evidence which the Commission, 
in view of the record as a whole, could reasonably have found of limited credibility. See Goss Graphics Sys., Inc. 
v. United States, 33 F. Supp.2d 1082, 1099 (1998), aff'd 216 F.3d 1357 (Fed. Cir. 2000) (“The Commission has the 
discretion to assess the probative nature of the evidence obtained in its investigation and to determine whether 
to discount the evidence or rely on it.”); Maine Potato Council v. United States, 9 CIT 293, 300, 613 F.Supp. 1237, 
1244 (1985) (“It is within the [ITC's] discretion to make reasonable interpretations of the evidence and to deter 
mine the overall significance of any particular factor or piece of evidence.” 
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V 
CONCLUSION 


For the foregoing reasons, the ITC’s decision to exclude stainless 
steel flat-rolled products of less than 4.75 mm. in thickness from its 
domestic like product determination is supported by substantial record 
evidence and otherwise in accordance with law. The court therefore 
denies Plaintiffs’ Motion For Judgment Upon The Agency Record Under 
USCIT R. 56.2, and affirms the relevant aspects of the Plate Final 
Determination. Judgment to this effect shall be entered accordingly. 
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OPINION 
I 
INTRODUCTION 


WALLACH, Judge: This case comes before the court following a re- 
mand to the United States Department of Commerce, International 
Trade Administration (“the Department” or “Commerce’”). 
Mannesmannrohren-Werke AG v. United States, 77 F.Supp.2d 1302 
(CIT 1999) (“Mannesmann I”). Familiarity with the court’s earlier 
opinion is presumed. 

The court finds that Commerce has remedied the defects in its ear- 
lier decision by identifying substantial record evidence in support of 
its use of adverse facts available in valuing Mannesmann’s billet pur- 
chases, and by applying non-adverse facts available in determining 
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the U.S. duties paid, and affirms the Department’s Remand Determi- 
nation: Mannesmannrohren- Werke AG and Mannesmann Pipe & Steel 
Corp. v. United States and Gulf States Tube Division of Vision Metals 
(Dep’t Commerce) (Jan. 27, 2000) (“Remand Determination”). 


I 
STANDARD OF REVIEW 


The court will uphold Commerce’s determination in an antidump- 
ing investigation unless it is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 U.S.C. § 
1516a(b)(1)(B)(i) (1994). 

“Substantial evidence is something more than a ‘mere scintilla,’ 
and must be enough evidence to reasonably support a conclusion.” 
Primary Steel, Inc. v. United States, 17 CIT 1080, 1085, 834 F. Supp. 
1374, 1380 (1993) (citations omitted); Ceramica Regiomontana, S.A. v. 
United States, 10 CIT 399, 405, 636 F. Supp. 961, 966 (1986) (citations 
omitted), aff'd, 810 F.2d 1137 (Fed. Cir. 1987). 


Til 
BACKGROUND 
On March 18, 1998, Commerce issued Small Diameter Circular 
Seamless Carbon and Alloy Steel Standard, Line and Pressure Pipe 


from Germany: Final Results of Antidumping Duty Administrative 
Review (“Final Results”), 63 Fed. Reg. 13,217 (1998). Mannesmann 
sought review in this court. 

On October 29, 1999, this court remanded the Final Results to Com- 
merce on two issues. See Mannesmann I. First, the court upheld 
Commerce’s interpretation of the statutory framework for valuing 
Mannesmann’s billet costs, but found that Commerce’s use of adverse 
facts available in valuing the billets was unsupported by substantial 
record evidence because Commerce had not “adequately identified 
how Mannesmann had ‘failed to cooperate by not acting to the best of 
its ability.” Jd. at 1314. Commerce identified two questions to which 
Mannesmann had not fully responded, and briefly stated how the re- 
sponses were inadequate. The court instructed Commerce to reevalu- 
ate its use of adverse facts available, and to either identify substan- 
tial evidence in support of such use, or apply non-adverse facts avail- 
able. Mannesmann I at 1317 (“as it now stands, the evidence cited by 
Commerce in the Final Results, and the explanations it provides in 
relation to this evidence . . . do not meet the substantial evidence 
requirement.”). 

The court also remanded for further consideration Commerce’s use 
of adverse facts available in determining the U.S. duty amounts paid 
by Mannesmann. The court instructed Commerce to “identify other 
record evidence to support its use of ‘adverse’ facts available,” or to 
apply only “reasonable, non-adverse facts available.” Jd. at 1324. 
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On January 27, 2000, Commerce issued its Remand Determination. 
On the first issue, Commerce identified further evidence in support 
of using adverse facts available for valuing the billets and provided 
extensive analysis of that evidence in support of its conclusion. On 
the second issue, Commerce withdrew its use of the adverse infer- 
ence and applied only facts available. 

Mannesmann contests the Remand Determination on both issues. 
First, it argues that Commerce has not “produce[d] any additional 
credible evidence to support its use of adverse facts to value 
Mannesmann’s steel billets.” Comments of Mannesmannréhren-Werke 
AG and Mannesmann Pipe & Steel Corporation on the Department’s 
Remand Determination (“Mannesmann’s Comments”) at 2-3. Sec- 
ond, it argues that Commerce “facially appears to have retreated from 
its decision to use adverse facts available to calculate Mannesmann’s 
US. duty,” but that “its Remand Determination remains adverse be- 
cause the agency has not weight-averaged the deviations found at 
verification in reported U.S. duty.” Jd. at 18. 


A 


IN THE REMAND DETERMINATION COMMERCE IDENTIFIED FURTHER EVIDENCE IN 
Support OF USING ADVERSE Facts AVAILABLE IN REGARD TO MANNESMANN’S 
AFFILIATED Party INPUT ADJUSTMENT. 

In the original Final Results, Commerce identified two question- 
naire responses as evidence of Mannesmann’s failure to respond to 
the best of its ability regarding the valuation of affiliated party in- 
puts, but only briefly explained its rationale. In the Remand Deter- 
mination Commerce identified two additional questionnaire responses 
and fully explained why each piece of evidence showed Mannesmann’s 
noncooperation.’ 

The first questionnaire response identified in the Remand Determi- 
nation was the original Section D Questionnaire, Question II.A.6. 
The question reads: 


List the major inputs received from affiliated parties and used to 
produce the merchandise under review during the cost calcula- 
tion period. A major input is an essential component of the fin- 
ished merchandise which accounts for a significant percentage of 
the total cost of materials, the total labor costs, or the overhead 
costs incurred to produce one unit of the merchandise under re- 
view. For each major input identified, provide the following infor- 
mation: 


The four questionnaire responses identified were Section D Questionnaire, Question II.A.6; Supplemental 
Section D Questionnaire, Question 11; Supplemental Section D Questionnaire, Question 12; and Second Supple- 
mental Section D Questionnaire, Question 4. Only the Section D Questionnaire, Question IJ.A.6 and the Second 
Supplemental Section D Questionnaire, Question 4 were identified in the Final Results. 
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a. the total volume and value of the input purchased from all 
sources by your company during the cost calculation period, 
and the total volume and value purchased from each affiliated 
party during the same period; 

b. the per-unit transfer price charged for the input by the affili- 
ated party (if the affiliated party sells the identical input to other, 
unaffiliated purchasers, provide documentation showing the 
price paid for the input by the unaffiliated purchaser; if your 
company purchases the identical input from unaffiliated suppli- 
ers, provide documentation showing the unaffiliated party’s sales 
price for the input). 


Antidumping Duty Questionnaire, Section D (“Section D Question- 
naire”) (September 18, 1996), at D-3 (emphasis added). 

Commerce stated that the answers to this section of questions were 
“necessary for a determination of whether Mannesmann’s transfer 
prices reflected normal market value in the Department’s COP [cost 
of production] investigation of sales in its home market and is key 
information to determine whether Mannesmann’s sales in its home 
market were below cost.” Remand Determination at 12-13. Subpart 
(b) specifically “is designed to provide Commerce with the necessary 
data to compare transfer price, market price and cost of the major 
input under sections 773(f)(2) and (3) of the Act.” Jd. at 13-14. 

The question requested information in regard to “merchandise un- 
der review.” Mannesmann’s responses to both subsections a. and b. of 
this question were in terms of “subject merchandise.” Response of 
Mannesmannrohren-Werke AG (MRW) and Mannesmann Pipe & Steel 
Corporation (MPS) to Section D of the Department’s Request for In- 
formation (“Section D Response”) (March 14, 1997), at 8-13. For pur- 
poses of the antidumping questionnaire, Commerce defined “prod- 
ucts under review” or “merchandise under investigation,” herein re- 
ferred to as “merchandise under review,” as “all products within the 
scope of the [antidumping] order that your company sold during the 
period of review in any market,” and “subject merchandise” as “prod- 
ucts sold to the United States.” Antidumping Duty Questionnaire, 
Section A (Sept. 18, 1996), at 15, n. 6: Remand Determination at 8. 
The former being much broader than the latter, Commerce found 
that Mannesmann had not provided the information requested. Re- 
mand Determination at 9. 

Mannesmann’s argument in the earlier proceedings before this court 
was that they read the question to mean “subject merchandise.” Jd. 
at 13 (citing Memorandum in Support of the Motion of Plaintiff 
(Mannesmann) for Judgment on the Agency Record at 15 and Fn. 6). 
However, Commerce did not accept this argument on remand. Id. In 
the Remand Determination, Commerce stated that “Mannesmann 
should have understood what Commerce meant by the term ‘mer- 
chandise under review, because this term was explained in the same 
definition section that Mannesmann referred to in its claim of under- 
standing the question within the context of ‘subject merchandise.’ 
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Further, if Mannesmann had any questions about Commerce’s ques- 
tionnaire, including the definition of any term or the coverage of ques- 
tion [II.A.6], it was instructed to contact Commerce for clarification.” 
Id. 

After receiving Mannesmann’s response to the Section D Question- 
naire, Commerce attempted to “remedy the deficiencies” in the re- 
sponse by sending two supplemental questionnaires to Mannesmann. 
Id. at 14. 

The first was the Supplemental Section D Questionnaire. Question 
11 of that questionnaire reads: 


As requested in the original Section D questionnaire, please pro- 
vide a complete, translated listing of all inputs used to produce 
the merchandise under review. For each input received from an 
affiliated party, provide the name of the affiliated party and state 
the nature of the affiliation. Also, report the total volume and 
value of the purchases and the percentage of the COM [cost of 
materials] of the subject merchandise represented by the value of 
the purchases. 
Mannesmann Supplemental Section D Questionnaire (“Supplemen- 
tal Section D Questionnaire”) (April 18, 1997), at 23 (emphasis in origi- 
nal). This question was intended to “remedy the deficiencies in the 
original” questionnaire. Remand Determination at 14. 
Mannesmann’s response stated, in its entirety, “Steel billets are 
the only input from affiliated suppliers for the subject merchandise. 
All of the steel billets for producing the subject merchandise were 
produced at HKM.” Response of Mannesmannréhren-Werke AG 
(MRW) and Mannesmann Pipe & Steel Corporation (MPS) to the 
Department’s Supplemental Section D Antidumping Questionnaire 
(“Supplemental Section D Response”) (May 16, 1997), at 7. 
Question 12 reads: 


Use the following headings to provide a chart which reports pur- 
chases of billets from unrelated suppliers, regardless of whether 
or not they are used in subject merchandise. (Unrelated sup- 
plier, month during POR [period of review], billet grade, volume 
purchased, value of purchases [sic]) 


Supplemental Section D Questionnaire at 23 (emphasis in original). 

The chart created by Mannesmann was attached as Exhibit D-4. 
Supplemental Section D Response at Ex. D-4. Contrary to Commerce’s 
request, it provided no billet grade information. Commerce said the 
information “might have permitted Commerce to discover that the 
purchases from unaffiliated parties were of the same grade as those 
produced by Mannesmann’s affiliated party [HKM].” Remand Deter- 
mination at 14. 

The Second Supplemental Section D Questionnaire was sent to 
Mannesmann after Commerce received its response to the Supple- 
mental Section D Questionnaire. In the Remand Determination Com- 
merce specifically pointed to Question 4, which reads: 
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In Exhibit D-4 of the Supplemental D questionnaire response, 
you provided a breakdown of billet purchases from unaffiliated 
parties. When compared to the billet prices provided in Exhibit E 
of the Section D response, it appears that the average POR cost of 
billets purchased from unaffiliated parties significantly exceeds 
the cost of billets purchased from HKM. Explain the reason for 
such difference. 


Mannesmann Second Supplemental Section D Questionnaire (“Sec- 
ond Supplemental Section D Questionnaire”) (June 13, 1997), at 87. 

Mannesmann’s response reads, in relevant part, “MWR and MWS 
only purchase from other suppliers billets that HKM does not pro- 
duce, such as billets comprised of special alloy grades or purities.” 
That statement was materially false. At verification Commerce 
“(sjlampl[ed] Mannesmann’s purchases for one month [and] discov- 
ered purchases by Mannesmann of the same grade of billets from 
both HKM [its affiliated supplier] and an unaffiliated supplier.” 
Mannesmann I at 1308; see Department of Commerce Final Results 
Analysis Memorandum of 03/09/08 at 14. 

Once it found Mannesmann’s statement was untrue, Commerce 
questioned a company official who “informed the verifiers that there 
were in fact certain circumstances under which Mannesmann pur- 
chased billets from unaffiliated suppliers notwithstanding their avail- 
ability from HKM.” Remand Determination at 14-15. Commerce con- 
tinues, “Hence, Mannesmann was aware of such purchases and had 
ample opportunity to provide the requested information.” Jd. at 15. 
This official who said at verification that indeed there were such sales, 
also admitted that he was involved in the preparation of the question- 
naire responses. Case Brief of Mannesmannroéhren-Werke AG and 
Mannesmann Pipe & Steel Corporation, Ex. 2, [Dr. Franz L.] Klapp 
Decl.; Defendant’s Rebuttal Comments to Plaintiff's Comments Op- 
posing Remand Determination at 3-4. 

Commerce found that this series of four questionnaire responses 
demonstrated “a pattern of behavior . . . from which Commerce [could] 
reasonably draw inferences to determine that Mannesmann failed to 
cooperate to the best of its ability.” Remand Determination at 12. In 
the first instance, Commerce found it “difficult to understand how 
Mannesmann could have read [Question II.A.6] within the context of 
subject merchandise as it claims,” when the term did not appear in 
the question, but “merchandise under review” did. Jd. at 13 (empha- 
sis added). Mannesmann had clearly read the section defining both 
terms, and cited to it for its own purposes. Id. 

Commerce attempted to “remedy the deficiencies” in Mannesmann’s 
response by sending supplemental questionnaires, but “Mannesmann 
failed to provide complete information.” Id. at 14; see Supplemental 
Section D Response at Ex. D-4. 

Based upon this evidence Commerce made the following finding: 


Therefore, Commerce believes it is reasonable to determine that 
Mannesmann failed to cooperate by not acting to the best of its 
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ability to comply with several requests for information regarding 
any purchases of identical inputs from unaffiliated suppliers, be- 
cause it was not forthcoming and provided both incomplete and 
inconsistent responses and explanations. 

Remand Determination at 15. 

This analysis differs from the Final Results. In the Final Results, 
Commerce identified only Question II.A.6.b. of the Section D Ques- 
tionnaire and Question 4 of the Second Supplemental Section D Ques- 
tionnaire as evidence of Mannesmann’s failure to respond to the best 
of its ability. Mannesmann I at 1315. The extent of Commerce’s 


analysis on the first question was detailed in this court’s earlier opin- 
ion: 


In discussing the first of these errors [Question II.A.6.b.] in the 
Final Results, Commerce stated simply that “[m]arket price in- 
formation was requested in the Section D questionnaire for any 
purchases of the identical input from unaffiliated suppliers, but 
Mannesmann did not respond to this portion of the questionnaire.” 
Final Results, 63 Fed. Reg. at 13,220. In its Final Results Memo- 
randum, Commerce remarked on the significance of this omis- 
sion, stating that Mannesmann “failed to respond to the 
Department’s request to an issue that has great importance and 
relevance to the verification.” Final Results Memo. at 14. 
Id 


As to Question 4, Commerce simply stated: 


At verification the Department attempted to verify this claim by 
examining Mannesmann’s purchases of billets in one sample 
month. We discovered one such purchase in this month, and 
utilized this purchase price as market value. 


Final Results, 63 Fed. Reg. at 13,220. The extent of Commerce’s 
explanation for its conclusion was “[i]t is reasonable to assume that 
because Mannesmann’s assertion was found to be untrue in one sample 
month, that there may have been other instances in which 
Mannesmann’s claim proved untrue and the same grade of billets 
was purchased from both HKM and an unaffiliated party.” Final Re- 
sults Memo. at 14-15. That explanation has now been comprehen- 
sively expanded. 


B 


COMMERCE APPLIED ONLY NON-ADVERSE F'AcTs AVAILABLE IN 
VALUING MANNESMANN’S REPORTED U.S. DutTIEs. 


In addition to its expanded explanation of its use of adverse facts 
available in valuing Mannesmann’s affiliated party inputs, in the Re- 
mand Determination, Commerce chose not to apply adverse facts avail- 
able in valuing Mannesmann’s U.S. duties paid, and instead applied 
only non-adverse facts available. Remand Determination at 17. 

In responding to Section C of Commerce’s Antidumping Question- 
naire, Mannesmann underreported the duties it had paid on its United 
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States imports. Mannesmann I at 1308. In the Final Results, Com- 
merce used adverse facts available to adjust Mannesmann’s reported 
U.S. duties paid. This court’s prior opinion found Commerce’s use of 
facts available was warranted, but that Commerce’s adverse infer- 
ence was not supported by substantial evidence, reasoning that the 
discrepancies in duties reported were de minimis in light of the pur- 
pose behind Commerce’s power to apply adverse facts available. Id. 
at 1322-23. The average discrepancy was so small that the court did 
“not find substantial evidence to support Commerce’s . . . decision to 
use adverse facts available.” Jd. at 1324. Commerce was instructed 
to either identify further evidence in the record to meet the substan- 
tial evidence standard, or use only “reasonable, non-adverse facts 
available to value the U.S. duties paid by Mannesmann.” Jd. at 1324- 
25. 

In its Remand Determination, Commerce applied only non-adverse 
facts available, and did not attempt to identify record evidence which 
would support the use of adverse facts. Remand Determination at 17. 
Commerce was able to verify as correct the figures provided by 
Mannesmann on three of the subject shipments, and used those fig- 
ures in its analysis. Jd. at 17; Mannesmann I at 1308. For the ship- 
ments which were observed at verification and the duties reported 
found to be incorrect, Commerce calculated the correct amounts and 
applied them. Remand Determination at 17. “As facts available for 
all sales not examined at verification, [Commerce added] an average 
discrepancy amount, by observation (of all observations examined at 
verification) ... to the reported duty amount... .” Jd. at 17-18. 


IV 
ANALYSIS 
A 


CoMMERCE’S USE OF ADVERSE Facts AVAILABLE IN VALUING MANNESMANN’S 
BILLETS Is SUPPORTED BY SUBSTANTIAL EVIDENCE ON THE RECORD. 

As discussed at length in the court’s earlier opinion, Commerce is 
required to use facts otherwise available in certain circumstances. 
This court upheld Commerce’s use of such facts in valuing 
Mannesmann’s steel billet purchases. Mannesmann I at 1312. How- 
ever, before Commerce can apply an adverse inference to facts avail- 
able it must find that “an interested party has failed to cooperate by 
not acting to the best of its ability to comply with a request for infor- 
mation.” 19 U.S.C. § 1677e(b) (1994). See Mannesmann I at 1312-13; 
Ferro Union, Inc. v. United States, 44 F.Supp.2d 1310, 1330 (CIT 1999) 
(Before applying an adverse inference, Commerce must find “that a 
respondent could have complied, and failed to do so.”). That finding 
must be supported by substantial evidence. 19 U.S.C. § 
1516a(b)(1)(B)(i). 

In Mannesmann I, this court held that “to be supported by substan- 
tial evidence, Commerce needs to articulate why it concluded that a 
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party failed to act to the best of its ability, and explain why the ab- 
sence of this information is of significance to the progress of its inves- 
tigation.” Mannesmann I at 1313-14 (citing Ferro Union, 44 F.Supp.2d 
at 1332). Commerce did not do so in the Final Results. Id. at 1314. 

The remand ordered “[i]Jf Commerce cannot identify substantial 
record evidence in support of such a conclusion, it may not continue 
to use adverse facts available in valuing Mannesmann’s billet pur- 
chases from HKM.” Id. at 1317. The court instructed Commerce 
that it could use the information cited in the Final Results and any 


other evidence in the record to support its use of adverse facts avail- 
able. Id. 


1 


COMMERCE Has REMEDIED THE DEFECTS THIS COURT 
FOUND IN THE FINAL RESULTS. 

In the Remand Determination, Commerce specifically found that 
Mannesmann had not acted to the best of its ability in responding to 
the antidumping questionnaires. As instances in which Mannesmann 
did not act to the best of its ability in responding to relevant ques- 
tions Commerce pointed to Mannesmann’s Section D Questionnaire 
Response, Question I].A.6; Supplemental Section D Questionnaire 
Response, Questions 11 and 12; and Second Supplemental Section D 
Questionnaire Response, Question 4. Remand Determination at 12- 
14, 25. 

For each item of evidence Commerce specified why Mannesmann’s 
lack of full response was significant. In regard to the Section D Ques- 
tionnaire Response, Question I].A.6, Commerce stated that “This sec- 
tion is necessary for a determination of whether Mannesmann’s trans- 
fer prices reflected normal market value in the Department’s COP 
investigation of sales in its home market and is key information to 
determine whether Mannesmann’s sales in its home market were 
below cost.” Jd. at 12. In regard to subpart b. specifically, Commerce 
additionally stated that it was “designed to provide Commerce with 
the necessary data to compare transfer price, market price and cost 
of the major input under sections 773(f)(2) and (3) of the Act.” Id. at 
13-14. 

Commerce found Mannesmann’s response incomplete because the 
question asked for information on “merchandise under review,” and 
Mannesmann’s response was framed only in terms of “subject mer- 
chandise,” which is narrower than “merchandise under review.” Id. 
at 8. By so limiting its response, Mannesmann did not provide the 
information requested. 

The Supplemental Section D Questionnaire was sent to 
Mannesmann “in an effort to remedy the deficiencies in the original 
questionnaire.” Jd. at 14. Question 11 requested information on in- 
puts used to produce the merchandise under review. Supplemental 
Section D Questionnaire at 23. Commerce again found Mannesmann’s 
response lacking because it again limited its response to “subject 
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merchandise.” Remand Determination at 9. 

Question 12 requested a chart reporting purchases of billets from 
unrelated suppliers, and provided a list of headings required in the 
chart. That list included billet grade. Supplemental Section D Ques- 
tionnaire at 23. Mannesmann’s response to Question 12 omitted the 
requested billet grade information. Commerce stated that had the 
missing information been provided, Commerce might have uncov- 
ered the affiliated party purchases that were identical to the unaffili- 
ated party purchases much earlier than it actually did. Remand De- 
termination at 14. 

The Department identified Question 4 of the Second Supplemental 
Section D Questionnaire as containing an untrue statement in re- 
gard to the information missing from Question 12, above. Id. 
Mannesmann claimed to have not purchased identical steel billets 
from HKM and unaffiliated suppliers, but Commerce’s attempt to verify 
that information uncovered such purchases. Mannesmann I at 1308. 

Commerce specifically found that Mannesmann had not acted to 
the best of its ability in responding to this series of questionnaires. It 
found that the incomplete response to the first questionnaire, Ques- 
tion II.A.6 was evidence Mannesmann was not acting to the best of its 
ability because “Mannesmann... withheld information requested by 
Commerce and ... failed to provide such information by the deadline 
in the form and manner requested.” Remand Determination at 11. 
As to the other three questionnaires cited, Commerce found that they 
“were only met with a repetition of the deficient information.” Jd. 

Mannesmann argues that Commerce has not met the substantial 
evidence standard and that Commerce’s use of adverse facts available 
remains unwarranted. It says that “the Department has been unable 
to produce any additional credible evidence to support its use of ad- 
verse facts to value Mannesmann’s steel billets.” Mannesmann’s Com- 
ments at 2. 

The evidence identified in the Remand Determination and the analy- 
sis given by Commerce are far more complete than that provided in 
the Final Results. Commerce used the two previously identified pieces 
of evidence, but provided much more analysis and detailed explana- 
tion of why the responses were deficient and why the absence of the 
information requested was of significance to the investigation. See 
Mannesmann I at 1314. It also identified two additional pieces of 
evidence and extensively analyzed them as to their import and the 
significance of their absence. 

The evidence identified by Commerce in the Remand Determina- 
tion and detailed above, and Commerce’s analysis of that evidence, 
rise to the level of substantial record evidence. It demonstrates a 
pattern of unresponsiveness and evasiveness that hindered 
Commerce’s efforts to uncover the truth. When Commerce did not 
receive satisfactory responses, it asked twice for more information to 
remedy the deficiencies. Mannesmann chose not to fully respond to 
the subsequent requests. Commerce has remedied the deficiencies 
in the Final Results, and therefore the court affirms Commerce’s 
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valuation of the steel billet purchases. 


2 
MANNESMANN’S “Goop FAITH” ARGUMENT FalILs BECAUSE IT IS REASONABLE 
For COMMERCE TO ASSUME THAT MANNESMANN HAD KNOWLEDGE OF ITS 
BUSINESS OPERATIONS. 

Mannesmann argues that it “did not believe that it made purchases 
from unaffiliated suppliers that were responsive to” Question II.A.6.b. 
of the original Section D questionnaire, and that “even if the Depart- 
ment did not obtain the information that it now claims it was seeking 
in response to its initial questionnaire, the question was answered to 
the best of Mannesmann’s ability, and Mannesmann provided the De- 
partment with additional responsive information in follow-up ques- 
tionnaire responses submitted prior to verification.” Mannesmann’s 
Comments at 3-4 (emphasis in original). 

The applicable standard of review is whether Commerce’s conclu- 
sion that Mannesmann did not act to the best of its ability is sup- 
ported by substantial record evidence. See Mannesmann I at 1312-13. 
Any ignorance of its own business operations is no excuse for 
Mannesmann’s failure to respond to Commerce’s questionnaires, or 
for false statements. It was reasonable for Commerce to charge 
Mannesmann with knowledge of its own operations,” and to interpret 
Mannesmann’s failuie to provide information in the initial Section D 
questionnaire as evidence supporting its conclusion that Mannesmann 
did not respond to the best of its ability. Since Mannesmann provided 
no further information to remedy this defect in the supplemental 
questionnaires, its later responses do nothing to mitigate its original 
deficient response. 

Mannesmann’s alleged good faith does not relieve its burden to 
respond to the best of its ability, and its “ability” includes possessing 
knowledge of its business operations. Therefore, Mannesmann’s ar- 
gument that it did not believe it had information responsive to Ques- 
tion II.A.6.b. fails to defeat Commerce’s finding that it did not re- 
spond to the best of its ability. 


*See United States v. MacDonald & Watson Waste Oil Co., 933 F.2d 35, 43 n. 5 (1st. Cir. 1991) (issuing jury 
instruction in criminal action reading “a corporation is chargeable with knowledge of any facts known to its 
officers, employees and agents and it’s responsible for the action or inaction of those officers, employees and 
agents at least to the extent that such knowledge, actions or inactions relate to the conduct of corporation’s 
business.”); see also City of Philadelphia v. Westinghouse Electric Corporation, 205 F. Supp 830, 831 (E.D. Penn 
1962) (“A corporation acquires knowledge through its officers and agents and is charged with knowledge of all 
material facts of which they acquire knowledge while acting within the scope of their authority.” (quotations 
omitted) 
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3 


MANNESMANN’S ARGUMENT THAT IT USED THE TERM “SUBJECT MERCHANDISE” 
INTENTIONALLY DoEs Not ADDRESS COMMERCE’S CONCERN. 


Mannesmann responds to Commerce’s statement that Mannesmann 
used the term “subject merchandise” in its response to Question 
II.A.6.a. of the first Section D Questionnaire when the question asked 
about “merchandise under review” by pointing to the last sentence of 
the response. Mannesmann says, “The context of that response es- 
tablishes that Mannesmann was, in fact, referring to subject mer- 
chandise in the last sentence.” Mannesmann’s Comments at 6. 
Mannesmann claims that this sentence was intended to bring 
Commerce’s attention to the point that the inputs were not used in 
the subject merchandise. Id. 

Question II.A.6. reads: 


List the major inputs received from affiliated parties and used to 
produce the merchandise under review during the cost calcula- 
tion period. A major input is an essential component of the fin- 
ished merchandise which accounts for a significant percentage of 
the total cost of materials, the total labor costs, or the overhead 
costs incurred to produce one unit of the merchandise under re- 
view. For each major input identified, provide the following infor- 
mation: 


a. the total volume and value of the input purchased from all 
sources by your company during the cost calculation period, 
and the total volume and value purchased from each affiliated 
party during the same period; 
b. the per-unit transfer price charged for the input by the affili- 
ated party (if the affiliated party sells the identical input to other, 
unaffiliated purchasers, provide documentation showing the 
price paid for the input by the unaffiliated purchaser; if your 
company purchases the identical input from unaffiliated suppli- 
ers, provide documentation showing the unaffiliated party’s sales 
price for the input). 

Antidumping Duty Questionnaire, Section D (“Section D Question- 

naire”) (September 18, 1996), at D-3 (emphasis added). 

The response reads: 


Exhibit E reports the total volume and value of billets received by 
Mulheim and Zeithain from HKM during the period of review. These 
figures necessarily include billets that were used to produce both 
subject and non-subject merchandise. . .. Mannesmann’s system 
does not separately track the volume and value of the billets by 
application because, in many cases, the long billets from HKM are 
cut into smaller pieces for rolling and can be used for several or- 
ders. 

Neither Mulheim not Zeithain sourced billets used in producing 
subject merchandise from unrelated parties. 





102 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 49, DECEMBER 6, 2000 


Section D Response at 8 (emphasis added). 

Mannesmann simply did not provide the information requested re- 
garding “merchandise under review.” It used “subject merchandise” 
throughout the response, not just in the last sentence. The question 
only asked about merchandise under review, and while the last sen- 
tence may indeed have highlighted Mannesmann’s intent, nothing in 
the response answered the question. Jd. at 9-13. Mannesmann’s ar- 
gument simply does not address the issue. 


4 


THAT THE ISSUES TO WHICH COMMERCE Points ARE RELATIVELY MINOR IN 
COMPARISON TO THE OVERALL VOLUME OF SUBMISSIONS Is IRRELEVANT TO 
WHETHER MANNESMANN RESPONDED TO THE BEST OF ITS ABILITY. 


Mannesmann argues that Commerce has wrongly focused on its 
misuse of the term “subject merchandise,” since the term was mis- 
used in only a small portion of the voluminous submissions. 
Mannesmann’s Comments at 7. It claims that the volume of responses 
is “powerful circumstantial evidence of cooperation,” and that circum- 
stantial evidence is always relevant to the analysis of whether a party 
has responded to Commerce to the best of its ability. Response of 
Mannesmannrohren-Werke AG and Mannesmann Pipe & Steel Cor- 
poration to the Court’s Order Requesting Additional Legal Support. 
Mannesmann does acknowledge, however, that it found no prior deci- 
sions of any court specifying volume of submissions as demonstrating 
cooperation. Id. 

The court finds the overall volume of Mannesmann’s submissions 
on all issues irrelevant to whether it cooperated with Commerce on 
the specific issues at hand. Commerce found that Mannesmann did 
not respond fully and honestly to its questionnaires regarding affili- 
ated party billet purchases. Remand Determination at 11. 
Mannesmann has the burden of creating an adequate record. Ta Chen 
Stainless Steel Pipe Ltd. v. United States, No. 97-08-01344, 1999 WL 
1001194, *13 (CIT Oct. 28, 1999) (“Commerce grounds its argument 
on the truism that the respondent has the burden of creating an accu- 
rate record.”); see Chinsung Indus. Co., Ltd. v. United States, 13 CIT 
103, 106, 705 F.Supp. 598, 601 (1989) (“[I]f plaintiffs’ argument were to 
prevail the result would be to. . . shift the burden of creating an 
adequate record from respondents to Commerce.”). Its inadequate 
responses to the questionnaires specified by Commerce are substan- 
tial record evidence in support of Commerce’s conclusion that it did 
not respond to the best of its ability. That Mannesmann submitted a 
large overall volume of material does not change the support for this 
conclusion. 
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5 
MANNESMANN’S RESPONSE TO QUESTION 11 Is EVIDENCE OF 
ITS FAILURE TO RESPOND TO THE BEST OF ITS ABILITY. 


Question 11 of the Supplemental Section D Questionnaire requested 
information for inputs “used to produce the merchandise under re- 
view.” Mannesmann answered in terms of “subject merchandise.” 
Remand Determination at 9. 


a 
COMMERCE Has Not DIsTorTED THE CHARACTER OF QUESTION 11. 


Mannesmann argues that Commerce has “distort|ed] the character 
of Question 11” in the Remand Determination. Mannesmann’s Com- 
ments at 8. In support of this allegation, Mannesmann argues that 
“the Department implies in the ... Remand Determination that Ques- 
tion 11 relates to ‘purchases of inputs from affiliated and unaffiliated 
suppliers.’ That statement is simply incorrect. Question 11 not only 
appears under the heading ‘Affiliated Party Purchases’ in the ques- 
tionnaire, but it also asks only about purchases from affiliated suppli- 
ers.” Id. (emphasis in original). 

The court finds upon reading the question itself, however, that it 
does indeed request information about purchases from both affiliated 
and unaffiliated suppliers. Mannesmann is correct that Question 11 
is under the heading “Affiliated Party Purchases.” However, the full 
text of the question is as follows: 


As requested in the original Section D questionnaire, please pro- 
vide a complete, translated listing of all inputs used to produce 
the merchandise under review. For each input received from an 
affiliated party, provide the name of the affiliated party and state 
the nature of the affiliation. Also, report the total volume and 
value of the purchases and the percentage of the COM of the 
subject merchandise represented by the value of the purchases. 


Supplemental Section D Questionnaire at 23 (emphasis in original). 

The question as written asks for “a complete, translated listing of 
all inputs used to produce the merchandise under review,” and then 
asks for other, more specific information “(flor each input received 
from an affiliated party.” Id. (emphasis in original). The text makes 
it clear that information for all inputs, whether from affiliated or 
unaffiliated parties, was requested, with more specific information 
requested for affiliated party purchases. 

If the question meant what Mannesmann argues it did, then the 
more specific request regarding those purchases from affiliated par- 
ties would apply to the entire response, and the structure of the ques- 
tion would be incoherent. The question clearly goes from the general 
to the specific; any misunderstanding by Mannesmann of that struc- 
ture is unreasonable, at best. 
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b 
MANNESMANN Dip Not ANSWER THE QUESTION ASKED. 

Mannesmann also argues that Commerce’s statement that 
Mannesmann answered Question 11 in terms of “subject merchan- 
dise” instead of “merchandise under review” is misleading because 
the question has three parts: the first asks only about merchandise 
under review, the second asks about both categories, and the third 
asks only about subject merchandise. Mannesmann’s Comments at 
8. While the question asks for three types of information, Commerce 
is still quite correct, for Mannesmann’s brief response dealt only with 
subject merchandise. Supplemental Section D Response at 7. The 


argument is defeated by reality; the question sought far more than 
Mannesmann gave. 


c 

MANNESMANN’S RESPONSE TO QUESTION 11 OF THE SUPPLEMENTAL SECTION D 
QUESTIONNAIRE IS RELEVANT TO COMMERCE’S DETERMINATION THAT 
MANNESMANN Dip Not RESPOND TO THE BEST OF ITS ABILITY. 


Mannesmann further argues that the distinction between “subject 
merchandise” and “merchandise under review” is irrelevant for pur- 
poses of Question 11. Mannesmann’s Comments at 9. It claims that 
the answer was the same no matter which term was used, that Com- 


merce should have been able to figure that out from looking at other 
responses given by Mannesmann to other questions, and that there- 


fore this cannot be considered an attempt to mislead or create confu- 
sion. Id. 


While the answer might remain the same no matter which term is 
used, it is not Commerce’s duty to search the record to deduce that 
answer. Yamaha Motor Co., Ltd. v. United States, 19 CIT 1349, 1359, 
910 F.Supp. 679, 687 (1995) (“It is the respondent’s obligation to sup- 
ply Commerce with accurate information,” and even if Commerce 
has the information on the record to rectify the respondent’s error in 
its submission, the respondent cannot expect Commerce to correct 
its submissions and guarantee their accuracy.) The burden was on 
Mannesmann to create a record upon which Commerce could base its 
findings. Ta Chen, 1999 WL 1001194 at *13 (“Commerce grounds its 
argument on the truism that the respondent has the burden of creat- 
ing an accurate record”); Chinsung Indus., 13 CIT at 106, 705 F.Supp. 
at 601 (“[I]f plaintiffs’ argument were to prevail the result would be to 
... Shift the burden of creating an adequate record from respondents 
to Commerce.”). Therefore, the court finds that Mannesmann’s re- 
sponse to Question 11 of the Supplemental Section D Questionnaire 
is relevant to the issue of Mannesmann’s cooperation and supports 


Commerce’s finding that Mannesmann failed to respond to the best of 
its ability. 





U.S.COURT OF INTERNATIONAL TRADE 


6 
CoMMERCE Does Nort BEAR THE BURDEN OF PIECING TOGETHER EVIDENCE FROM 
THE RECORD TO FIND THE INFORMATION IT NEEDS, AND MANNESMANN DOoEs 
BEAR THE BURDEN OF FULLY RESPONDING TO COMMERCE’S QUESTIONNAIRES. 
Mannesmann argues that Commerce’s use of Question 12 of the 
Supplemental Section D Questionnaire as evidence of Mannesmann’s 
non-cooperation is inappropriate. The question reads: 
Use the following headings to provide a chart which reports pur- 
chases of billets from unrelated suppliers, regardless of whether 
or not they are used in subject merchandise. (Unrelated sup- 
plier, month during POR [period of review], billet grade, volume 
purchased, value of purchases [sic] ) 

Supplemental Section D Questionnaire at 23 (emphasis in original). 

The chart created by Mannesmann, Exhibit D-4, omitted the re- 
quested billet grade information. Supplemental Section D Response 
at Ex. D-4. 

Mannesmann claims that it responded as best it could under the 
time constraints imposed upon it by Commerce and with the records 
that it kept. Mannesmann’s Comments at 10. It further argues that 
evidence submitted in response to other questions could have been 
used by Commerce to figure out the complete response to Question 
12. Id. at 11. Specifically, Mannesmann claims: 


The average billet price information that Mannesmann provided 
in Exhibit D-4 enabled the Department to determine that billet 
prices differed between purchases from affiliated and unaffiliated 
suppliers. ... Mannesmann also specifically included information 
by which the Department could link the billet grades produced by 
Mannesmann’s affiliated supplier, HKM, with billet grades pur- 
chased from Mannesmann’s unaffiliated suppliers. Exhibit H-6 to 
the Department’s Supplemental Section D Questionnaire, which 
was prepared in response to a related question by the Depart- 
ment about HKM billet grades, shows HKM’s numeric grade code 
for each product it produced and provides a corresponding de- 
scription of each grade. The accompanying descriptions include 
the grade information that appeared in the billet invoice from 
Mannesmann’s unaffiliated supplier. 


Id. (citations omitted). 


Therefore, Mannesmann effectively argues, Mannesmann’s own fail- 
ure to fully respond to Question 12 is excused. Id. at 13. 

The court finds Commerce acted reasonably when it relied on 
Mannesmann’s failure to fully respond to Question 12 as evidence of 
Mannesmann’s failure to act to the best of its ability. Mannesmann’s 
claim that its records and the time allotted to it to reply were insuffi- 
cient to allow a complete response involves the burden the law places 
on Mannesmann to create the record. If Mannesmann was having 
difficulty responding to Commerce’s requests, it could have informed 
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Commerce instead of silently resting on an inadequate response. See 
Remand Determination at 13 (“[I]f Mannesmann had any questions 
about Commerce’s questionnaire . . . it was instructed to contact Com- 
merce for clarification.”).* 

Indeed, to claim that because Commerce might have followed an 
information trail Mannesmann is somehow excused from answering 
Commerce’s questions places the burden on Commerce of determin- 
ing the correct responses. That is not the law; it is Mannesmann’s 
burden to respond to Commerce’s questionnaires and to develop the 
record. Ta Chen, 1999 WL 1001194 at *13; Chinsung Indus., 13 CIT 
at 106, 705 F.Supp. at 601. 

Mannesmann’s argument are unpersuasive, and Commerce’s Re- 
mand Determination on the valuation of the steel billet purchases 
and the affiliated party input adjustment is affirmed.‘ 


3See Cover letter from Linda Ludwig, U.S. Dep’t of Commerce to Mannesmann of 9/18/96, accompanying 
Antidumping Questionnaire Sections A, B, C, and D; Letter from Linda Ludwig, U.S. Dep’t of Commerce to 
Mannesmann of 1/31/97; Cover letter from Chris Marsh, U.S. Dep’t of Commerce to Mark D. Herlach of 4/18/97, 
accompanying Supplemental Section D Questionnaire; Cover letter from Chris Marsh, U.S. Dep’t of Commerce 
to Mark D. Herlach of 6/13/97, accompanying Second Supplemental Section D Questionnaire (all instructing 
Mannesmann to contact Commerce with any questions). 


*At oral argument Mannesmann raised F.Lli De Cecco v. United States, 216 F.3d 1027 (Fed. Cir. 2000). It argued 
that since Commerce had a duty to apply a reasonably accurate estimate of actual facts when applying an adverse 
inference, and Commerce had the actual facts before it (the sales prices on the purchases from HKM), it had not 
fulfilled its duty by applying the transaction value of the one purchase from an unrelated supplier to all of the 
billet purchases at issue. 

In FLli De Cecco, the CIT had held the figure Commerce applied as adverse facts available was “thoroughly 
discredited and uncorroborated.” F.Lli De Cecco, 216 F.3d at 1030 (quotations omitted). The Federal Circuit 
affirmed, noting that although “it is within Commerce's discretion to choose which sources and facts it will rely 
on to support an adverse inference when a respondent has been shown to be uncooperative 
discretion in these matters . . . is not unbounded.” Id. at 1032 
inference provision 


. Commerce’s 
It said Congressional intent behind the adverse 


...18 to provide respondents with an incentive to cooperate, not to impose punitive, aberrational, or uncor- 
roborated margins. . . . [Congress] intended for an adverse facts available rate to be a reasonably accurate 
estimate of the respondent's actual rate, albeit with some built-in increase intended as a deterrent to non- 
compliance. Congress could not have intended for Commerce’s discretion to include the ability to select 
unreasonably high rates with no relationship to the respondent’s actual dumping margin 

Id. 


In Mannesmann I, the court discussed the facts applied by Commerce and held that a “rational relationship” 
existed between the data chosen by Commerce and the valuation of its purchases from HKM. Mannesmann I at 
1318-19. Specifically, the court held that “a close nexus exists between the data chosen and the matter to which 
it applies since, essentially, Commerce did no more than use available record evidence of a market price to help 
it approximate other market prices.” Jd. at 1319. The court held that “should Commerce demonstrate on remand 
that the use of adverse best information available is still appropriate, the Court will sustain, as supported by 
sudstantial record evidence, the rationality of using the billet purchase (SPEC2H 61 and 62) from Vallourec as 
a means of determining market values for all of Mannesmann’s billet purchases from HKM.” Id. at 1319-20 

The discussion in F.Lli De Cecco warns against “unreasonably high rates with no relationship to the 
respondent’s actual dumping margin.” F.Lli De Cecco, 216 F.3d at 1032. The court has already held that a rational 
relationship exists, and Mannesmann’s argument is unpersuasive. 
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B 
COMMERCE APPLIED NON-ADVERSE FAcTS AVAILABLE TO ADJUST 
MANNESMANN’S U.S. Duties As ORDERED By Tuts Court. 


The court found in its earlier opinion that Commerce’s use of facts 
available in adjusting Mannesmann’s reported U.S. duties paid was 
supported by substantial evidence, but its use of adverse facts was 
not. Mannesmann I at 1321. On remand Commerce applied only 
reasonable facts available without an adverse inference. Remand 
Determination at 17. That application of facts available is supported 
by substantial evidence. 

Mannesmann argues that Commerce did not actually apply non- 
adverse facts available, but rather used adverse facts while claiming 
to apply non-adverse facts. Mannesmann’s Comments at 18. 

Commerce’s choice of facts available is discretionary. Mannesmann 
I at 1322, 1825 n. 13. See Allied-Signal Aerospace Co. v. United States, 
996 F.2d 1185, 1189 (Fed. Cir. 1993) (referring to agency’s “broad dis- 
cretion in selecting the best information available”); see also SAA at 
869, 1994 U.S.C.C.A.N. at 4198. As detailed above in Section III.B., 
Commerce averaged the per shipment discrepancies between the re- 
ported U.S. duties paid and the actual U.S. duties paid without regard 
to the weight of the shipments. Remand Determination at 17-18. It 
disregarded the weight because it found no correlation between it 
and the discrepancies in duties paid.’ Id. at 18. 

Mannesmann argues that Commerce should have found an overall 
per ton discrepancy and applied that to the total tonnage not observed 
at verification without regard to the number of separate shipments 
involved. Id. at 18-19; Mannesmann’s Comments at 18-19. It argues 
that weight of the shipments must be included in the analysis of the 
average discrepancy because duties are paid based upon weight. 
Mannesmann’s Comments at 18. 

While Mannesmann’s proposed calculation may be reasonable, it is 
within Commerce’s discretion to choose facts available. See Allied- 
Signal Aerospace, 996 F.2d at 1189. Given its finding that the weight 
of the shipment had no correlation to the discrepancy in the reported 
duty paid, Commerce based its analysis on per shipment deviation 
regardless of the weight of the shipments. Remand Determination at 
18. The only argument Mannesmann presents against Commerce’s 
facts applied is that its own set of facts leads to a better result for 
Mannesmann. Mannesmann’s Comments at 18-21. While Mannesmann 
paid duties by the ton, and tonnage might be relevant to the calcula- 


For example, the entry document for 6 sales observations (5,6,8-11) was for 74.93 tons and the discrepancy 
was 10 cents. The entry document for 7 sales observations (45,46,49-51,53-54) was for 72.196 tons and the 
discrepancy was 64 cents. This demonstrates that for entries with similar tonnage there was a big differ- 
ent in the discrepancy and that right is not a factor in the amount of frequency of the discrepancy For 
details of the calculations of the U.S. Duty amounts paid please see Analysis Memorandum for the Draft 
Re mand 

nand Determination at 18 
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tion, Commerce’s application of the average per shipment discrep- 
ancy is not unreasonable or unsupported by substantial evidence. 
Commerce has applied reasonable, non-adverse facts, as required by 
this court’s previous order, and the court will not disturb Commerce’s 
finding. 


V 
CONCLUSION 


Commerce’s use of adverse facts available in valuing Mannesmann’s 
steel billets is supported by substantial record evidence and that 
Commerce’s selected facts used in determining Mannesmann’s U.S. 
duties are reasonable. The Remand Determination is affirmed in its 
entirety. 
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(Ship Op. 00-132) 


POHANG IRON AND STEEL Co., Ltp., POHANG COATED STEEL Co., LTp., AND 
POHANG STEEL INDUSTRIES Co., LTD., PLAINTIFFS V. THE UNITED STATES, 
AND NATIONAL STEEL CoRPORATION; U.S. STEEL Group - A Unit Or Usx 
CORPORATION; INLAND STEEL INDUSTRIES, INC.; BETHLEHEM STEEL 
CORPORATION; AND Ltv STEEL Co., INC., DEFENDANT-INTERVENORS. 


Court No. 98-04-00906 
(Dated October 13, 2000) 


JUDGMENT 


REsTANI Judge: The court hereby affirms the second remand results 
of the Department of Commerce. The remand results carry out the 
court’s direction in Pohang Iron and Steel Co., Ltd. v. United States, 
Slip Op. 00-77 (CIT, July 6, 2000). The court ordered Commerce to 
eliminate certain known double counting of imputed interest expense 
in the U.S. indirect selling expense calculation for cold-rolled and 
corrosion resistant steel products. This was done. The court ac- 
knowledges that all double counting may not have been eliminated, 
particularly because of the effects of non-subject merchandise data. 
The risk of this, however, lies with respondent, as it did not submit 
all information necessary to resolve these issues definitively. The 


facts available methodology employed adequately balances the goals 
of accuracy and compulsion of response to governmental inquiries in 
this area. 


(Slip Op. 00 - 133) 
XEROX CORPORATION, PLAINTIFF U. UNITED STATES, DEFENDANT 


Court No. 97-03-00435 


{[Defendant’s motion to dismiss complaint for recovery of liquidated antidumping 
duties granted.] 


(Decided October 19, 2000) 


Neville, Peterson & Williams (John M. Peterson, George W. Thompson and 
Curtis W. Knauss) for the plaintiff. 

David W. Ogden, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commerical Litigation Branch, Civil 
Division, U.S. Department of Justice (James A. Curley); and Office of Assistant 
Chief Counsel, U.S. Customs Service (George Brieger), of counsel, for the de- 
fendant. 
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MEMORANDUM & ORDER 


AQqulLino, Judge: Some five years after publication of the Antidump- 
ing Duty Order of Sales at Less Than Fair Value; Industrial Belts and 
Components and Parts Thereof, Whether Cured or Uncured, From 
Japan, 54 Fed.Reg. 25,314 (June 14, 1989), by the International Trade 
Administration, U.S. Department of Com-merce (“ITA”), Inv. No. A- 
588-807, goods from Japan entered the port of Rochester, New York, 
consigned to the Xerox Corporation, Nos. 818-0183467-2 (Sept. 22, 
1994) and 818-0187011-4 (April 14, 1995). The entry summary of each, 
executed by the customhouse broker on Customs Form 7501, included 
specific reference to the aforesaid antidumping-duty order, with the 
rate thereunder stated to be 93.16 percent ad valorem. Duties at that 
rate and the other imposts upon importation were liquidated by Cus- 
toms for both en-tries on June 7, 1996. 

Xerox thereupon challenged the payment of the antidumping du- 
ties via timely formal protest, lodged with the Service pursuant to 19 
U.S.C. §1514 and 19 C.F.R. Part 174 (1996), which was denied by Cus- 
toms on the stated ground of “no supporting documentation”. This 
action ensued with the filing and ser-vice of a summons and com- 
plaint. In the latter, the plaintiff pleads, among other things: 


5. The merchandise which is the subject of this action consists 


of certain rubber and plastic feed belts which are used in the manu- 
facture of photocopiers. .. . 
6. The belts ... are products of Japan. 


7. The belts ... are used to carry paper across the light-platen 
or digital scanner platen of a photocopier machine or digital multi- 
function printer. 

8. The belts ...are not used in the transmission of power. 


9. The belts involved in this action are not reinforced with tex- 
tile or other materials. 


16. As the imported belts which are the subject of this action are 
not used in power transmission, and do not contain textile fiber 
(including glass fiber) or steel wire, cord or strand, they are not 
within the scope of the antidumping duty order against Industrial 
Belts from Japan. 


Whereupon, the court is requested to order reliquidation of the en- 
tries with refund of the allegedly-inapposite antidumping duties. 


I 


Jurisdiction is pleaded under 28 U.S.C. §1581(a), which the defen- 
dant now challenges in a motion to dismiss pursuant to CIT Rule 
12(b)(1). Its gravamen is that plaintiff's merchandise called into ques- 
tion the precise scope of the antidumping-duty order, which subject 
matter Congress has made the responsibility of Commerce, not Cus- 
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toms. And pursuant thereto, the ITA has and has had regulations, 
e.g., 19 C.F.R. §353.29(b) (1995), enabling importers like Xerox to file 
applications to determine whether particular products are within the 
purview of existing antidump-ing-duty orders.' Also, Congress has 
provided for judicial re-view of such determinations per 19 U.S.C. 
§1516a(a)(2)(A)(ii) and (B)(vi) and 28 U.S.C. §1581(c) (1995). Given 
this approach, and the fact that Xerox did not follow it, the defendant 
takes the position that this court has no jurisdiction to grant any 
relief — pursuant to section 1581(a) or otherwise. 

The plaintiff responds that the antidumping duty order at bar is 
clear on its face, that the goods at issue just as clearly are not within 
its scope, and thus that Customs simply 


erred in carrying out its ministerial duty to administer the order 
as published by the Commerce Department. In contrast to the 
situation presented in Sandvik, Inc. v. United States, 164 F.3d 
596 (Fed.Cir. 1998), the case around which defendant’s motion to 
dismiss is constructed, this action does not involve interpretation 
or clarification of the scope of the antidumping duty order; it merely 
involves a challenge to Customs’ findings of fact, and the applica- 
tion of those facts to an order whose scope is clear and undis- 
puted.” 


However sound plaintiff’s factual averments may be, they are not 
necessarily dispositive of its current predicament. To begin with, when 
a motion is made pursuant to CIT Rule 12(b)-(1), which 


denies or controverts the pleader’s allegations of jurisdiction, .. . 
the movant is deemed to be challenging the factual basis for the 
court’s subject matter jurisdiction. ...In sucha case, the allega- 
tions in the complaint are not controlling, ... and only 
uncontroverted factual allegations are accepted as true for pur- 
poses of the motion. 


Cedars-Sinai Med. Ctr. v. Watkins, 11 F.3d 1573, 1583 (Fed.Cir. 1993) 
(citations omitted), cert. denied, 512 U.S. 1235 (1994). Moreover, in 
the opinion relied upon by the defendant and referred to by the plain- 
tiff, supra, the court of appeals affirmed decisions of the Court of 
International Trade which granted government motions to dismiss 
for lack of subject-matter jurisdiction over actions seeking refunds 
from Customs for allegedly-unwarranted exactions of antidumping 
duties. See Fujitsu Ten Corp. of America v. United States, 21 CIT 
104, 957 F.Supp. 245 (1997), and Sandvik Steel Co. v. United States, 
21 CIT 140, 957 F.Supp. 276 (1997), aff'd sub nom. Sandvik Steel Co. v. 


! Subsection (j) of that cited regulation provided for suspension of liquidation during the pendency of an ITA 


scope inquiry. 
? Plaintiff's Response to Defendant’s Motion to Dismiss, p. 2 (emphasis in original). The quality of this 


written response obviates any need to grant plaintiff's motion for oral argument, which is therefore hereby 
denied 
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United States, 164 F.3d 596 (Fed.Cir. 1998). The circuit court held 
that the 


detailed scope determination procedures that Commerce has pro- 
vided constitute precisely the kind of administrative remedy that 
must be exhausted before a party may litigate the validity of the 
administrative action. Applying the exhaustion doctrine in the 
present situation “serves the twin purposes [of the doctrine] of 
protecting administrative agency authority and promoting 
judicial efficiency.” 


164 F.3d at 599-600, quoting McCarthy v. Madigan, 503 U.S. 140, 145 
(1992). 

Both CIT decisions were published before this action commenced. 
In Fujitsu as apparently herein, Customs concluded that an antidump- 
ing duty order covered certain imports, and entries were liquidated 
to include the duties prescribed by that order. The importer pro- 
tested those liquidations with the Service, but also filed a request 
with the ITA for a formal ruling as to the scope of its order. While 
that ruling ultimately proved favorable to the importer, the ITA none- 
theless recommended that Customs deny the protests with respect to 
all entries that had been liquidated prior to the ruling request. Where- 
upon suit was brought against both agencies. Again in Sandvik, the 
Service concluded that an antidumping duty order covered certain 
imports and acted accordingly, liquidating entries and collecting anti- 
dumping duties thereby. The importer filed a protest, which Cus- 
toms denied, and its court action ensued, alleging jurisdiction pursu- 
ant to 28 U.S.C. §1581(a) or (i). 

Here, the plaintiff attempts to distinguish this action on the facts, 
but to little avail. As the court of appeals pointed out in Sandvik, 
although cases may be factually different, such difference 


is immaterial. The basic principle applied in Nichimen and 
Mitsubishi is equally applicable to the present case: that, as stated 
in Nichimen, the statute “exclude[s] antidumping determinations 
from the matters that can be protested to Customs.” 


164 F.3d at 602, referring to Mitsubishi Elec. of America, Inc. v. United 
States, 44 F.3d 973 (Fed.Cir. 1994), and quoting Nichimen America, 
Inc. v. United States, 938 F.2d 1286, 1290 (Fed. Cir. 1991). Indeed, 
what the plaintiff would in effect now have is a judicial determination 
ab initio of the scope of the ITA’s order, but Congress has not autho- 
rized such an approach for this court any more than it has for the 
Customs Service. 


0 


Hence, defendant’s motion to dismiss for lack of subject-matter ju- 
risdiction must be granted. Judgment will enter accordingly. 
So ordered. 
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JUDGMENT 
XEROX CORPORATION, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 97-03-00435 


(Decided October 19, 2000) 


AQUuILINO, Judge: This action having been duly submitted for deci- 
sion; and the court, after due deliberation, having rendered a deci- 
sion herein; Now therefore, in conformity with said decision, it is 

ORDERED, ADJUDGED and DEcREED that defendant’s motion to dismiss 
plaintiff’s complaint be, and it hereby is, granted; and it is further 

ORDERED, ADJUDGED and DEcREED that this action be, and it hereby is, 
dismissed. 


(Ship-Op 00-134) 


Luict BorMio.i Corp., INC., PLAINTIFF U. UNITED STATES, DEFENDANT 
Court No. 97-09-01554 
{Summary Judgment for Defendant.] 
Dated: October 19, 2000 


Barnes, Richardson & Colburn (Sandra Liss Friedman, Joseph M. Spraragen 
and Frederic D. Van Arnam, Jr.), for plaintiff Luigi Bormioli Corp., Inc. 

David W. Ogden, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Attorney, Commercial Litigation Branch, 
Civil Division, Department of Justice (Amy M. Rubin), Chi S. Choy, Attorney, 
Office of Assistant Chief Counsel, International Trade Litigation, United States 
Customs Service, of counsel, for defendant. 


OPINION 


REsTANI, Judge: This matter is before the court on cross-motions 
for summary judgment, pursuant to USCIT Rule 56, brought by both 
plaintiff, Luigi Bormioli Corp., Inc. (“Bormioli”), and defendant, the 
United States (“Defendant”). Bormioli requests that the court decide, 
as a matter of law, that the appraised transaction value of the subject 
merchandise that it imported, glassware from Italy, should exclude 
the 1.25% charge of one month’s interest. Defendant cross-moves 
arguing that the 1.25% charge is not “bona fide” interest and should 
be included as part of the appraisement value of the merchandise. 
The court agrees with the Defendant. 
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JURISDICTION AND STANDARD OF REVIEW 


The court has jurisdiction pursuant to 28 U.S.C. § 1581(a) (1994). 
The court will grant summary judgment if the “pleadings, deposi- 
tions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to 
any material fact and that the moving party is entitled to a judgment 
as a matter of law.” USCIT Rule 56(c). 


MOTION TO STRIKE 


As a preliminary matter, Bormioli argues that the court should 
strike Defendant’s “Response to Plaintiff’s Statement of Material Facts 
as to Which There Are No Genuine Issues to Be Tried” [hereinafter 
“Defendant’s Response”] from the record pursuant to USCIT Rule 7. 
Contrary to plaintiff’s motion, Defendant’s submission does not vio- 
late the dictate of Rule 7 that “[n]o other pleading shall be allowed, 
except that the court may order a reply to an answer... .” USCIT 
Rule 7(a). 

As a cross-movant for summary judgment, the government is al- 
lowed under USCIT Rule 56(b), (h) to submit two statements of mate- 
rial facts, one as part of its motion for summary judgment and a 
second statement of material facts in opposition to Bormioli’s state- 
ment of material facts. Rule 56(h) requires a party to submit a short 
statement to controvert those statements of material facts of the plain- 
tiff with which the defendant disagrees. USCIT Rule 56(h) (“All mate- 
rial facts . . . will be deemed to be admitted unless controverted by 
the statement required to be served by the opposing party.”). 

In this case, however, it appears Defendant is contesting not the 
material facts but Bormioli’s interpretation of the legal import of those 
facts. Defendant’s Response clarifies that the legal conclusion as to 
the status of those material facts is critical to the dispute, rather 
than any particular material facts being at issue. As the Response 
serves the cause of substantial justice by clarifying the issues, it will 
not be stricken, assuming a technical defect exists. Cf Beker Indus. 
Corp. v. United States, 7 CIT 199, 200-03, 585 F. Supp. 663, 665-67 
(1984) (finding that pleading serves substantial justice where 
defendant’s answer complied with the spirit of pleading rules); Transam. 
Elecs. Corp. v. United States, 70 Cust. Ct. 35, 37-38, 354 F. Supp. 1369, 
1371-72 (1973) (finding that pleading serves substantial justice where 
defendant’s answer made a clear presentation even though it did not 


format its answer into separate paragraphs). Bormioli’s Motion to 
Strike is DENIED. 


BACKGROUND 


Bormioli is the importer of record for thirteen entries of merchan- 
dise in late 1996. Pl.’s Mem. of Law in Support of Mot. for Summ. J. 
at 3-4 (“Pl.’s Br.”). The imported merchandise consists of various 
articles of glassware purchased by Bormioli from its parent corpora- 
tion, Luigi Bormioli S.p.A. (“Bormioli Italy”). Pl.’s Statement of 
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Material Facts Not in Dispute Pursuant to Rule 56(i) at J 4. The 
United States Customs Service (“Customs”) appraised the merchan- 
dise on the basis of transaction value under 19 U.S.C. § 1401a(b) (1994). 
Id. at J 5. Customs determined that the transaction value of the 
imported merchandise was represented by the invoice price plus an 
additional charge of 1.25% of the invoice price or value as stated 
therein. Jd. at] 6.' Bormioli argues that the additional 1.25% charge 
is interest for one month and should not be included in the transac- 
tion value of the imported merchandise. 


DISCUSSION 

Customs’ policies as to the status of the 1.25% charge are found in 
the Treatment of Interest Charges in the Customs Value of Imported 
Merchandise, TD 85-111, 50 Fed. Reg. 27,886 (Cust. Serv. 1985) (no- 
tice of Customs’ position) [hereinafter “TD 85-111”], and the Treat- 
ment of Interest Charges in the Customs Value of Imported Merchan- 
dise, 54 Fed. Reg. 29,973 (Cust. Serv. 1989) (statement of clarification) 
{hereinafter “Statement of Clarification”). 

Customs promulgated TD 85-111 in order to implement a decision 
by the Committee on Customs Valuation of the General Agreements 
on Tariffs and Trade (“GATT”).2- TD 85-111, 50 Fed. Reg. at 27,886. 
The Statement of Clarification was promulgated to clarify the earlier 
Treasury Decision. Statement of Clarification, 54 Fed. Reg. at 29,974.° 
The Statement of Clarification does, however, add a new requirement 
that excludable interest charges be reflected as interest expenses in 
the importer’s books. Id. at 29,974. 

Bormioli argues that the court should not give any deference to 
Customs’ definition of interest as formulated in the Statement of Clari- 
fication and that TD 85-111 is not applicable. See Pl.’s Br. at 18-21, 
23-27. Alternatively, it argues that it satisfies the requirements of 
TD 85-111. See Pl.’s Br. at 21-23. Customs avers that it properly adopted 
the Statement of Clarification in order to define the term “interest” 
because TD 85-111 only discusses the criteria according to which in- 
terest at a particular rate is deemed excludable from price. See State- 
ment of Clarification, 54 Fed. Reg. at 29,974; Defendant’s Response at 
10-13. Customs further asserts that Bormioli has failed to meet the 
conditions of TD 85-111. See Defendant’s Response at 18-29. 


1 The charge was not reflected in the relevant invoices but was discovered during a Customs audit 


? The Committee on Customs Valuation was established pursuant to the GATT Agreement on the Implemen- 
tation of Article VII, adopted during the Tokyo Round of trade negotiations. Article VII of the GATT addressed 
“Valuation for Customs Purposes.” Decisions adopted by the Committee relate to the interpretation and appli- 
cation of particular valuation provisions, the terms of which had been found to be ambiguous when enforced by 
different nations’ customs authorities. 


3 The Statement of Clarification provides, in relevant part, as follows: 


Customs interprets the term “interest” to encompass only bona fide interest charges, not simply the 
notion of interest arising out of delayed payment. Bona fide interest charges are those payments that are 
carried on the [importer’s] books as interest expenses in conformance with generally accepted accounting 
principles. 

54 Fed. Reg. at 29,974 
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Because the court rests its decision on the statute and TD 85-111, it 
need not decide whether the Statement of Clarification merely inter- 
prets rather than changes the law in violation of the Administrative 
Procedure Act (“APA”), 5 U.S.C. § 553(c) (1996), or of 19 C.F.R. § 
177.10(c)* (1999), as alleged by plaintiff. See Floral Trade Council v. 
United States, 17 CIT 392, 395, 822 F. Supp. 766, 769 (1993) (distin- 
guishing interpretations from rules). As will be demonstrated, the 
court finds TD 85-111 does not add new requirements but rather in- 
terprets the statute. 

The court now addresses what deference, if any, should be accorded 
TD 85-111, assuming it is properly issued. The analysis of Chevron, 
U.S.A., Inc. v. Nat. Res. Def. Council, Inc. , 467 U.S. 837, 842-43 (1984), 
has been applied in appraisement cases. See, e.g., Generra Sports- 
wear Corp. v. United States, 905 F.2d 377, 379 (Fed. Cir. 1990). The 
Supreme Court recently found Chevron analysis equally applicable to 
regulations affecting classification decisions. See United States v. 
Haggar Apparel Co., 526 U.S. 380, 386-390 (1999). Subsequent to the 
Haggar decision, the court has ruled that Chevron deference does not 
extend to ordinary Customs classification rulings, as they are not 
subject to notice and comment procedures. Marathon Oil Co. v. United 
States, 93 F. Supp.2d 1277, 1279 n.2 (Ct. Int'l Trade 2000)(citing Mead 
Corp. v. United States, 185 F.3d 1304, 1307 (Fed. Cir. 1999), cert. 
granted, 1208S. Ct. 2193 (U.S. May 30, 2000) (No. 99-1434)). Customs 
rulings do not carry the force of law because they merely interpret 
and apply Customs law to a specific set of facts. Id. 

In marked contrast to standard Customs rulings, however, TD 85- 
111 was not issued in response to a specific set of facts arising from a 
ruling request. Rather, as previously noted, Customs developed the 
methodology set forth in TD 85-111 as a generally applicable response 
to a decision of the GATT Committee on Customs Valuation. 

In Genesco Inc. v. United States, 102 F. Supp. 2d 478, 482-84 (Ct. 
Int'l Trade 2000), the court addressed the level of deference owed a 
similar general Customs policy statement. The Genesco court noted 
that the Supreme Court, in Christensen v. Harris County, had 
“reject[ed] Chevron deference for policy statements, interpretive rules, 
agency manuals, and enforcement guidelines lacking the force of law,” 
and had held instead that ”interpretations contained in formats such 
as opinion letters are ‘entitled to respect,’ but only to the extent that 
they are persuasive.” Genesco, 102 F. Supp. 2d at 483 (discussing 
Christensen v. Harris County, 120 S. Ct. 1655 (2000) (citation omit- 
ted)).° Recognizing that TD 92-108, the policy statement at issue in 
Genesco, had been subject to a notice and comment procedure, in 
contrast to the agency opinion letter in Christensen, the court in 


* 19 C.FR. § 177.10(c) appears to apply to rates of duty rather than appraisement issues 


> Defendant’s Reply Brief did not clarify the Chevron deference discussion in its brief-in-chief to note the 
refinement of Chevron found in the Supreme Court's recent decision in Christensen. The government cannot 
pick and choose which Supreme Court cases it will follow 
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Genesco held that TD 92-108 “merit{ed] at least the respect of the 
court, if not Chevron deference.” Jd. at 484. 

Even if TD 92-108 were entitled to enhanced deference, TD 85-111 
is not. As indicated, TD 92-108 was subject to a notice and comment 
procedure, whereas TD 85-111 was not. Only after the notice and 
comment procedure, or similar “procedural safeguards,” does the pre- 
sumption of a reasoned and informed articulation of statutory inter- 
pretation attach. Mead, 185 F.3d at 1307 (finding Chevron deference 
inapplicable to Customs classification rulings). Nor is there any other 
reason to conclude that Congress intended policy statements issued 
by Customs in the format of TD 85-111 to have the force of law.® 

In view of Haggar, which brought tariff statutes within the same 
regime of statutory interpretation as other statutes, the court sees 
no reason to interpret Chevron differently depending on the type of 
decision reviewed. Chevron’s meaning should not differ based on 
whether classification or appraisement is involved. Because the court 
concludes that in Haggar and Christensen the Supreme Court has 
refined the rule of Chevron, it also concludes that Generra no longer 
requires deference to every Customs policy which is not reduced to a 
regulation, if indeed it ever did so. Generra did not explain why it did 
not follow in an appraisement case the principles of non-deference 
previously applicable to classification cases. It simply applied general 
Chevron principles, rather than any rule of interpretation unique to 
Customs law. While Chevron deference will be applied in some ap- 
praisement cases, it is not appropriate here. Thus, the issue here is 
whether TD 85-111 properly interprets the statute. If not, the court 
must determine whether Customs’ actions in this case are otherwise 
a proper application of the statute.’ 

TD 85-111 was prompted by the GATT Committee’s decision that 
interest charges included in price are not to be considered part of the 
transaction value. The GATT decision also set forth three criteria to 
be used in determining whether the interest at the rate charged could 
be excluded from the transaction value. See TD 85-111, 50 Fed. Reg. 
at 27,887. Section § 1401a(b)(1)(A)-(E) of Title 19 of the U.S. Code, 
which establishes the exclusive list of additions to the price paid or 


© Although the court concludes that TD 85-111 is not entitled to Chevron deference under a Christensen 
analysis, the court does not decide whether a similar policy promulgated through adjudication with the atten- 
dant procedural safeguards would warrant greater deference than that granted TD 85-111. Cf INS v. Aguirre 

Aguirre, 526 U.S. 415, 416 (1999) (recognizing that Board of Immigration Appeals “should be accorded Chevron 
deference as it gives ambiguous statutory terms ‘concrete meaning through a process of case-by-case adjudica- 
tion”) (quoting INS v. Cardoza-Fonseca, 480 U.S. 421, 448-49 (1987)); Gonzalez v. Reno, 215 F.3d 1243, 1245 (11th 
Cir. 2000) (declining to give INS informal adjudication reduced deference under Christens analysis), cert 
denied, 1208S. Ct. 2737 (2000 


‘ Bormioli argues that TD 85-111 does not apply because the phrase “included in the price paid or payable” 
means that “interest” must be a distinct charge within the price paid or payable. See P1.’s Br. at 20-21. Bormioli 
concludes from this erroneous reading that the “interest” which was charged separately, was not included as 
distinct charge within the price paid or payable and therefore TD 85-111 does not apply. Bormioli confuses 
language describing the GATT decision with the effective language of the TD, which states “whether or not 
included in the price actually paid or payable.” TD 85-111, 50 Fed. Reg. at 27,886 (emphasis added). Thus, TD 85- 
111 does apply. 
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payable, does not list interest. See Caterpillar Inc. v. United States, 
20 CIT 1169, 1175, 941 F. Supp. 1241, 1246 (1996) (finding that list of 
mandatory and permissive additions to price actually paid or payable 
is exclusive). Our appraisement laws are presumed to be consistent 
with GATT. See Federal-Mogul Corp. v. United States, 63 F.3d 1572, 
1581-82 (Fed. Cir. 1995) (noting that “absent express Congressional 
language to the contrary, statutes should not be interpreted to con- 
flict with international obligations” such as GATT agreements). GATT 
determinations, while lacking the enforceability of domestic law, should 
nevertheless not be ignored. See John H. Jackson, The WTO Dispute 
Settlement Understanding — Misunderstandings on the Nature of Legal 
Obligations, 91 Am. J. Int'l L. 60, 63-64 (1997) (noting obligation of 
Member States under international law to comply with WTO rulings, 
notwithstanding limited means of enforcing such obligation under 
WTO rules). 

TD 85-111 also is consistent with the statutory scheme. Plaintiff 
does not argue that TD 85-111 restricts any previous practice to the 
detriment of importers. In fact, if it is a change, it is likely more 
favorable. Nor can it reasonably contend that this policy statement 
does much more than require an importer to show that the disputed 
charge is really bona fide interest as opposed to part of the price. 
Even without TD 85-111 Customs would have to do something to 
determine whether the charge was excludable as interest. All charges 
between the buyer and the seller are presumed to be part of the price 
paid or payable. Generra, 905 F.2d at 379 (“The term ‘total payment’ 
is all inclusive.”). 

TD 85-111 establishes three criteria that must be met in order for a 
charge to qualify as an interest payment at a particular rate: 1) the 
interest charge is identified separately; 2) there is a financing agree- 
ment in writing; and 3) the buyer can demonstrate that the goods 
were sold at the price “actually paid or payable,” and that the claimed 
rate of interest is the prevailing rate for such transaction in the coun- 
try where and at the time when the financing was provided. TD 85- 
111, 50 Fed. Reg. at 27,886.° 

First, the court must determine whether the 1.25% charge is iden- 
tified separately. See TD 85-111, 50 Fed. Reg. at 27,886. It is clear 


® TD 85-111 provides, in relevant part: 


{IJnterest payments, whether or not included in the price actually paid or payable for merchandise, 
should not be considered part of dutiable value provided the following criteria are satisfied: 
A. The interest charges are identified separately from the price actually paid or payable for the goods; 
B. The financing arrangement in question was made in writing; 
C. Where required by Customs, the buyer can demonstrate that 

-The goods undergoing appraisement are actually sold at the price declared as the price actually paid or 
payable, and 

-The claimed rate of interest does not exceed the level for such transaction prevailing in the country 
where, and at the time, when the financing was provided. 

50 Fed. Reg. at 27,886. 
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that the charge at issue was not included in the invoice price. At least 
for some entries prior to those at issue, it was referred to on a corpo- 
rate charge document, which was separate from the sales invoice. 
See Charge Document from Bormioli Italy to Bormioli, Christides Aff., 
Ex. B at 1 (stating “Special [payment] terms 15% interest charges for 
delayed payment of one [month]”). 

Next, the court must determine if the parties’ financing arrange- 
ment was reduced to writing. Bormioli submits a series of three let- 
ters that it claims demonstrate a financing agreement exists between 
itself and Bormioli Italy. See Letters Between Bormioli and Bormioli 
Italy, Christides Aff. Ex. A at 1-3. Each letter sets forth that Bormioli 
Italy would charge interest at the prime rate in effect in Italy at the 
time of the delayed payment (more than 60 days from invoice). Id. 
Each interest payment was to be made quarterly. Jd. at 1, 3. The 
letters set forth the payment terms that differed with each passing 
year. In 1987, Bormioli was required to make payments within 180 
days. Id. at 1. In 1988, Bormioli was required to make payments within 
120 days. Id. at 2. In 1989, Bormioli was required to make payments 
within 90 days. Jd. at 3. Bormioli explains that the change in payment 
terms reflected its growing financial strength. Christides Aff. at J 14. 

The letters, however, do not reflect the terms of the financing ar- 
rangement actually in operation between Bormioli and Bormioli Italy. 
First, Bormioli made payments to Bormioli Italy on six to twelve 
months worth of charges accruing on outstanding invoices, rather 
than the quarterly payments indicated in the letters. Jd. at J 18. 
Second, Bormioli made these late payments at an additional charge 
of 15% annually, or at a rate of 1.25% per month, rather than the 
11.1% average prime rate of interest in effect in Italy during 1996.° 
Id. at J 20. Finally, most payments made by Bormioli in 1996 did not 
meet the 90 day payment term set forth in the 1989 letter agreement 
between Bormioli and Bormioli Italy. See Def.’s Mot. for Summ. J., 
Ex. 3 at 1. The date of most payments exceeded the 90 extended 
payment term by between 1 day and 22 days. See id. 

Thus, Bormioli did not comply with any of the 3 requirements set 
forth in the letter agreements. It is difficult to credit Bormioli’s claim 


> Italy’s average prime rate figures, as reported by Bormioli, were as follows for the years 1992-1996 
1992 - 14.35% 
1993 - 11.6% 
1994 - 9.58% 
1995 - 10.9% 
1996 - 11.1% 
Def.’s Br. at 20-21 (citing Bormioli’s Interrogatory Responses). 


Bormioli does not challenge this statement by Defendant, but the interrogatory response was not included as 
an Exhibit by the Defendant or Bormioli. 
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that this financing agreement covered the arrangements between 
Bormioli and Bormioli Italy when Bormioli did not comply with any of 
the terms of the letter agreement, as modified.'° 

TD 85-111’s final requirement is that Bormioli demonstrate both 
that the goods at issue were actually sold at the price “actually paid 
or payable,” and that the claimed rate of interest does not exceed the 
prevailing interest rate in Italy at the time the financing was pro- 
vided. TD 85-111, 50 Fed. Reg. at 27,886. TD 85-111 further explains 
that, in order for Bormioli to demonstrate that it sold the goods at 
issue for the price actually paid or payable, Bormioli must document 
that the interest and charges are consistent with those applicable to 
sales of identical or similar merchandise. See id. 

Bormioli explains that Bormioli Italy does not sell its merchandise 
to any other vendors in the United States. Christides Aff. at | 34. 
Therefore, it utilized the prices charged by Bormioli Italy to an unre- 
lated purchaser in Canada, Anglo-Canadian M. Co., Ltd. (“Anglo Ca- 
nadian”). Jd. The prices are very close, differing at most by five 
cents, for identical merchandise, identically packaged. See Price Com- 
parison of Anglo-Canadian and Bormioli Invoices, Christides Aff., Ex. 
bet* 

Nevertheless, this is insufficient because Congress requires that 
comparisons closely approximate either the transaction value of iden- 
tical or similar merchandise in sales to unrelated buyers in the United 
States, or the deductive value or computed value of identical or simi- 
lar merchandise in the United States. 19 U.S.C. § 1401a(b)(2)(B).” In 
Bormioli’s case the seller and buyer were related, and the statute 
makes no exceptions for comparisons to sales of identical merchan- 
dise outside the United States. See 19 U.S.C. § 1401a(f)(2)(E) (1994). 


10 


Bormioli attempts to explain the apparent discrepancies between its actual arrangements and the letter 
agreements. It justifies the use of a 15% per year charge by arguing that because the prevailing prime rate in 1987 
was 13.58%, the 15% per year charge was commercially reasonable. See Pl.’s Br. at 17-18. This argument is without 
merit. The terms of the 1987 letter agreement clearly state that “(t]he rate of interest will be the prime rate here 
in Italy in effect at the time.” Letters Between Bormioli and Bormioli Italy, Christides Aff., Ex. A at 1. The 1987 
letter agreement clearly contemplated an interest rate that would change with time. This did not change with 
the two additional letter modifications. Bormioli itself reported that the average prime rate in 1996 was 11.1% 
and that it paid 4% above the market. See Def.’s Br. at 20-21. Bormioli does not explain the discrepancy between 
the averaye interest rate in 1996 and the interest rate that it paid to Bormioli Italy. Bormioli also does not explain 
wliy, over the course of almost 10 years, it would stil! be paying the same interest rate, if it was indeed an interest 
charge. Bormioli asserts that the 1987 letter agreement, as modified by the 1989 letter agreement, was in effect 
in 1996. Christides Aff. at ] 15 (“The Financing Agreement, as modified by the December 11, 1987 and June 8, 1989 
letters, was in effect at all times in 1996.”). As indicated, Bormioli states that its improved financial condition 
affected the allowed time for payment 
11 Defendant claims that the merchandise is not identical by comparing the prices of similar merchandise 
that is packaged differently. Def.’s Br. at 25-26. Bormioli, though, explains that Defendant compared merchan- 
dise packaged in retail boxes with merchandise packaged in brown cartons, thus creating a larger discrepancy 
than actually exists. See Pl.’s Reply Mem., Supp. Aff. of Jeffrey F. Christides at JJ 6-13 
!2 Section 1401a(b)(2)(B) of Title 19 provides, in relevant part, as follows: 
The transaction value between a related buyer and seller is acceptable for the purposes of this subsection 
if the transaction value of the imported merchandise closely approximates — 
(i) the transaction value of identical merchandise, or of similar merchandise, in sales to unrelated 
buyers in the United States; or 
(ii) the deductive value or computed value for identical merchandise or similar merchandise; 
»ut only if each value referred to in clause (i) or (ii) that is used for comparison relates to merchandise that was 
exported to the United States at or about the same time as the imported merchandise 
13 Section 1401a(f)(2)(E) of Title 19 provides, in relevant part, as follows: 
Imported merchandise may not be appraised . . . on the basis of 


(E) the price of merchandise for export to a country other than the United States 
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Thus, Bormioli has failed to demonstrate that substantially identical 
or similar goods were sold to another purchaser at the price actually 
paid or payable. 

Bormioli also fails to establish that the alleged 1.25% monthly charge 
(15% annually) does not exceed the interest rate prevailing in Italy at 
the time the financing was provided. See TD 85-111, 50 Fed. Reg. at 
27,886. The court notes that Bormioli has failed to provide a prevail- 
ing interest rate in Italy other than the prime rate. To determine 
whether the interest rates charged Bormioli satisfy the final condi- 
tion of TD 85-111, therefore, without documentation establishing the 
prevailing interest rate in Italy, the court compares Bormioli’s inter- 
est rate to the Italian prime rate for the relevant years. 

Bormioli claims that the 15% interest rate charged by Bormioli 
Italy was reasonable because that interest rate was the best interest 
rate that a small start-up company could expect to receive in 1987. 
See Pl.’s Br. at 17-18. It claims that the prime rate in Italy at the 
time of the financing was 13.58%. Id. at 17. The Financial Times 
reported that the prime rate at the beginning of the year, when the 
1987 letter agreement was signed, was at 13%. David Lane, Lending 
Ceilings Bring a Note of Caution, Fin. Times, Nov. 17, 1987, at Survey 
VIII. Bormioli Italy charged Bormioli a full 1.5-2% higher than the 
prime rate in 1987. By 1996, this gap had widened to 4%, but the rate 
Bormioli Italy charged Bormioli never changed. See 1996 Italian Prime 
Rate Report, available at Bloomberg Fin. News Serv., Code ITBRPRIM 
(documenting an average prime rate of 11.069% in 1996). In the ab- 
sence of evidence showing a prevailing interest rate other than the 
prime rate, plaintiff fails to meet TD 85-111’s requirement that the 
interest rate charged Bormioli be less than the prevailing interest 
rate in Italy at the time of the financing, whether in 1987 or 1996. 

Bormioli only meets one of the three requirements set forth in TD 
85-111, namely, that the alleged interest charge was separately listed. 
See TD 85-111, 50 Fed. Reg. at 27,886. Further, Customs must have 
some way of making determinations as to whether extra charges are 
interest or simply late or other charges unrelated to prevailing inter- 
est rates.'* Requiring an importer to show that the charge was made 
pursuant to some agreement calling for a reasonable rate of interest 
is well-nigh a necessity. Whether Bormioli can be required to do 
anything else, it can be required to do this with or without TD 85-111. 
It failed this simple step. Thus, the court determines that the facts 
alleged by Bormioli do not demonstrate that the charges at issue are 
bona fide interest charges. Accordingly, they are found to be part of 
the price paid or payable. 


14 The court draws no conclusion as to Bormioli’s motives, but Customs cannot allow loopholes in which the 
less than attentive or dishonest may hide components of the actual price. See Tikal Distrib. Corp. v. United 
States, 93 F. Supp. 2d 1269, 1271-72 (Ct. Int'l Trade 2000) (second set of invoices, not filed with entries, included, 
inter alia, charges for exclusive selling rights). 
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CONCLUSION 


For the reasons contained herein, the court GRANTS Defendant’s 
Motion for Summary Judgment and DENIES Bormioli’s Motion for 
Summary Judgment. 


(Slip Op. 00-135) 


AMERICAN SPORTING GOODS, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 95-05-00627 


(Dated October 19, 2000) 
ORDER 


GOLDBERG, Judge: In this Customs classification case, plaintiff has 
moved in limine to exclude the testimony of two of defendant’s ex- 
perts, Mary Carrillo and Susan Sheridan, and to compel a detailed 
summary of the testimony of defendant’s third expert witness, Marian 
Samarin. 

On February 9, 1998, plaintiff served defendant with an interroga- 
tory asking defendant to identify its expert witnesses. On April 13, 
1998, defendant responded that it had not yet identified its witnesses. 
Although discovery closed on June 30, 2000, defendant did not iden- 
tify its expert witnesses until September 26, 2000, in compliance with 
an Order by the Court governing preparation of the Pretrial Order. 
On October 4, 2000, after plaintiff’s counsel voiced objections to the 
surprise witnesses, the government formally served its supplemental 
response to plaintiff’s interrogatory regarding expert witnesses. 

CIT Rule 26(e)(1) requires parties “seasonably to supplement the 
response [to a request for discovery] with respect to any question 
addressed to ... the identity of each person expected to be called as an 
expert witness at trial ....” Because the supplemental response was 
delivered almost thirty-two months after the interrogatory was served, 
more than three months after discovery had already closed, and only 
two weeks before the start of trial, and because there are no mitigat- 
ing circumstances to justify such a delay, defendant’s supplemental 
response was not seasonable within the meaning of CIT Rule 26(e)(1). 
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Contrary to defendant’s contention, the Court has the authority to 
impose sanctions for a violation of Rule 26(e)(1) without first issuing a 
separate order.' This authority is well established in the federal courts. 
See Thibeault v. Square D Co., 960 F.2d 239, 245 (1st Cir. 1992); Brad- 
ley v. United States, 866 F.2d 120, 124 n.6 (5th Cir. 1989). In choosing 
the appropriate sanction for defendant’s violation of Rule 26(e)(1), the 
Court is guided by the four-factor test stated in Outley v. City of New 
York, 837 F.2d 587, 590 (2d Cir. 1988) (quoting Murphy v. Magnolia 
Elec. Power Ass’n, 639 F.2d 232, 235 (5th Cir. 1981)). In particular, the 
Court is convinced that serious prejudice to the plaintiff would result 
from its lack of opportunity to prepare to meet the testimony of these 
surprise witnesses. See Thibeault, 960 F.2d at 246-47. Moreover, 
because the Court has already declined to grant the full length of a 
continuance the parties had previously requested in a consent mo- 
tion, it does not wish to see the defendant achieve that continuance 
by means of its own lack of diligence. Accordingly, plaintiff’s motion 
to exclude the testimony of Ms. Carrillo and Ms. Sheridan is granted. 

Plaintiff also moved to compel a more detailed summary of Ms. 
Samarin’s testimony, but rescinded this claim at the pretrial confer- 
ence subject to the proviso that her testimony be confined to the 
topics listed in Schedule G-2 of the Pretrial Order. For this reason, 
plaintiff’s motion in this regard is moot, and is denied. 

Therefore, upon consideration of plaintiff’s motion in limine to ex- 
clude testimony of defendant’s experts Ms. Carrillo and Ms. Sheridan, 
and to compel a detailed summary of Ms. Samarin’s testimony; and 
upon all other papers; and upon due deliberation, it is hereby 

ORDERED that plaintiff’s motion to preclude the testimony of Ms. 
Carrillo and Ms. Sheridan at the trial of this action is GRANTED; and 
it is further 

ORDERED that plaintiff's motion to compel a detailed summary of 
Ms. Samarin’s testimony is DENIED. 

SO ORDERED. 


1 Because the Federal Rules were amended in 1993 to explicitly allow preclusion for this type of discovery 
violation, the Court consults pre-amendment caselaw. 





124 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 49, DECEMBER 6, 2000 


(Slip Op. 00-136) 


AMERICAN PERMAC, INC., PLAINTIFF Vv. UNITED STATES, DEFENDANT 
Court No. 94-10-00589 


(Dated October 18, 2000) 
AMENDED ORDER 


CarMAN, Chief Judge: This matter having been remanded by the 
Court of Appeals for the Federal Circuit in American Permac, Inc., v. 
United States, 191 F.3d 1380 (Fed. Cir. 1999), and this Court, after 
due deliberation, having rendered a decision herein; now, in confor- 
mity with said decision, it is hereby 

ORDERED that plaintiff’s motion for summary judgment is denied; 
and it is further 

ORDERED that defendant’s cross-motion for summary judgment is 
granted; and it is further 

ORDERED that plaintiff pay to the defendant antidumping duty in 
the amount of $7,186.04, plus post-judgment interest in accordance 
with 28 U.S.C. § 1961 at a rate of 6.241% from September 1, 2000, to 
the date of payment, and it is further 

ORDERED that defendant’s request for prejudgment interest is de- 
nied; and it is further 

ORDERED that the complaint is dismissed. 


(Slip Op. 00-137) 


NIPPON STEEL CORPORATION, PLAINTIFF U. THE UNITED STATES, DEFENDANT, 
AND BETHLEHEM STEEL CorpPoRATION, U.S. STEEL Group, A UNIT OF 
UsxCorporatIion, [spat INLAND INc., Ltv STEEL CoMPANY, INC.; GALLATIN 
STEEL, Ipsco STEEL, INc., STEEL Dynamics, INc., AND WEIRTON STEEL 
CORPORATION, DEFENDANT-INTERVENORS 


BETHLEHEM STEEL CorPoRATION, U.S. STEEL Group, A Unit Or Usx 
CorRPORATION, [spat INLAND INc., AND Ltv STEEL COMPANY, INC., PLAINTIFFS 
v. THE UNITED StTaTES, DEFENDANT, AND NIPPON STEEL CORPORATION, 
DEFENDANT-INTERVENOR. 

Consolidated Court No. 99-08-00466 
{ITA Antidumping Duty Determination Remanded.] 


(Dated October 26, 2000) 
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Gibson, Dunn & Crutcher LLP (Daniel J. Plaine, Gracia M. Berg, Merritt R. 
Blakeslee, Seth M. M. Stodder, J. Christopher Wood, Albert Kim and Gregory S. 
Menegaz) for plaintiff Nippon Steel Corporation. 

Skadden, Arps, Slate, Meagher & Flom LLP (Robert E. Lighthizer, John J. 
Mangan, Ellen J. Schneider, Hans F. Bader and Scott B. Nardi) for plaintiffs 
Bethlehem Steel Corporation, U.S. Steel Group, a unit of USX Corporation, Ispat 
Inland Inc. and LTV Steel Company, Inc. 

David W. Ogden, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice 
(Kyle E. Chadwick), John D. McInerney, Elizabeth C. Seastrum, and Linda S. 
Chang, Office of the Chief Counsel for Import Administration, United States 
Department of Commerce, of counsel, for defendant. 

Schagrin Associates (Roger B. Schagrin) for defendant-intervenors Gallatin 
Steel, IPSCO Steel, Inc., Steel Dynamics, Inc. and Weirton Steel Corp. 


OPINION 


RESTANI, Judge: This matter is before the court on motions for 
judgment on the administrative record filed by both Nippon Steel 
Corporation (“NSC”), Japanese respondent in an antidumping duty 
investigation, and Bethlehem Steel Corporation, U.S. Steel Group, 
Ispat Inland, Inc., and LTV Steel Company, Inc. (“U.S. Companies” or 
“Petitioners”), domestic petitioners before the United States Depart- 
ment of Commerce (“Commerce” or “the Department”). At issue is 
Hot-Rolled Flat-Rolled Carbon-Quality Steel Products from Japan, 
64 Fed. Reg. 24,329 (Dep’t Comm. 1999) [hereinafter “Final Results”). 

Because of Commerce’s failure to make timely memoranda of its ex 
parte meetings with Petitioners and other alleged procedural flaws, 
NSC seeks vacation of the outstanding antidumping order and rein- 
vestigation ab initio. Alternatively, NSC seeks the following: discov- 
ery as to the ex parte meetings; declaration that preliminary critical 
circumstances determinations may not be based on mere allegations; 
and remand for explanation by Commerce as to its deviations from 
past procedural practices, for use of electricity costs based on sales 
from affiliated cooperatives, and for use of NSC’s weight conversion 
factor data. The U.S. companies seek remand for Commerce to use 
the dollar denominated price for NSC’s U.S. sales. 


STATEMENT OF FAcTS 

On September 30, 1998, a group of domestic steel producers filed a 
petition with the Department pursuant to section 732(b) of the Tariff 
Act of 1930 (the “Act”), 19 U.S.C. § 1671a(b) (1994), alleging that hot- 
rolled, flat-rolled, carbon-quality steel (“hot-rolled steel”) from Japan 
and other countries was being dumped in the United States, injuring 
a domestic industry. See P.R. Doc. 2, DOC App. Tab 1.' In addition to 
alleging injurious dumping, the petition provided evidence - including 
official United States import and tariff data, an expert affidavit, and 


1 “PR. Doc” and “C.R. Doc.” refer to documents on the public and confidential records, respectively. “DOC 
App., Tab _, at __” refers to tabs and pages, respectively, of Commerce's appendix. Materials in NSC’s appendix 
are cited as “NSC App., Tab , at x 
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results of foreign market research - intended to support the proposi- 
tion that Japanese producers made sales in Japan at prices below 
their fully allocated costs of production. See id. at 22-24; C.R. Doc. 1, 
DOC App. Tab 2; C.R. Doc. 3, DOC App. Tab 3. The petition further 
alleged that critical circumstances existed as to imports from Japan 
within the meaning of the Act. See P.R. Doc 2, DOC App. Tab 1, Fi. 
14. In support of their critical circumstances allegation, the petition- 
ers cited estimated dumping margins exceeding Commerce’s normal 
threshold of 25 percent (to demonstrate importers’ knowledge of dump- 
ing), trade data and press reports indicating massive imports over a 
short period of time, and evidence of harm to the domestic industry. 
See id. at 3-12 and Exhs. 1-3. 

On October 22, 1998, in response to the information presented in 
the petition, Commerce published its notice of initiation of the anti- 
dumping investigation underlying this litigation. Certain Hot-Rolled 
Flat-Rolled Carbon-Quality Steel Products From Brazil, Japan, and 
the Russian Federation, 63 Fed. Reg. 56607 (Dep’t Commerce 1998) 
[hereinafter “Initiation of Antidumping Invest.”|. At the same time, 
Commerce initiated below cost and critical circumstances investiga- 
tions with respect to Japanese hot-rolled steel. Jd. at 56,612-13. In 
accordance with a newly adopted policy,? Commerce stated that it 
would make a critical circumstances determination “as soon as prac- 
ticable,” as opposed to waiting for the preliminary determination to 
be issued. Id. at 56,613. 

Commerce initially issued section A of its antidumping question- 
naire to the six Japanese steel producers identified in the petition.* 
Because Commerce determined, however, that it feasibly could not 
examine all six, on October 30, 1998, it selected NSC and two other 
producers as respondents, based upon production volume, and ad- 
vised the remaining companies that they need not respond. See Hot- 
Rolled Flat-Rolled Carbon-Quality Steel Products from Japan, 64 Fed. 
Reg. 8291, 8292 (Dep’t Comm. 1999) [hereinafter “Preliminary Re- 
sults”|. On the same day, Commerce issued sections B through E of 
its antidumping questionnaire to the three respondents. Id. 

On November 16, 1998, the United States International Trade Com- 
mission (“ITC”) notified the Department of its affirmative prelimi- 
nary finding of threat of material injury in this case. Certain Hot- 
Rolled Steel Products From Brazil, Japan and Russia, 63 Fed. Reg. 
65,221 (ITC 1998) (prelim. injury determ.). 

On November 30, 1998, Commerce issued a preliminary determi- 
nation that critical circumstances existed. Certain Hot-Rolled Flat- 
Rolled Carbon-Quality Steel Products From Japan and the Russian 


? See Change in Policy Regarding Timing of Issuance of Critical Circumstances Determinations, 63 Fed 
Reg. 55,364 (Dep't Commerce 1998) (Policy Bulletin 98/4) [hereinafter “Critical Circumstances Timing”. 

* The six producers were NSC, NKK Corporation, Kawasaki Steel Corporation, Kobe Steel, Ltd., Sumitomo 
Metal Industries, Ltd., and Nisshin Steel Co., Ltd. 
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Federation, 63 Fed. Reg. 65,750 (Dep’t Comm. 1998) (prelim. determ. 
of crit. circumstances) [hereinafter “Prelim. Determ. of Critical Cir- 
cumstances”|. Commerce determined preliminarily that it should 
impute to the Japanese importers the critical circumstances factor of 
knowledge of dumping, see 19 U.S.C. § 1673b(e)(1)(A)(ii), because the 
petition supported margins greater than the Department’s custom- 
ary 25 percent threshold. Prelim. Determ of Critical Circumstances, 
63 Fed. Reg. at 65,750. Further, Commerce found that the combina- 
tion of the ITC’s November 16 preliminary finding and press reports 
of rising imports, falling domestic prices, and market share gains by 
foreign suppliers provided a reasonable basis to believe or suspect 
preliminarily that the importers knew or should have known of “likely 
injury” from dumping. Id. 

With respect to the critical circumstances factor of “massive” im- 
ports, 19 U.S.C. § 1673b(e)(1)(B), Commerce found, first, that press 
reports sufficiently established that by the end of April 1998, import- 
ers, exporters, or producers knew or should have known that an an- 
tidumping proceeding concerning hot-rolled products from Japan was 
likely. Prelim. Determ. of Critical Circumstances, 63 Fed. Reg. at 
65,751.4 Accordingly, pursuant to 19 C.F.R. § 351.206(i) (2000), Com- 
merce compared import volumes from May through September 1998 
to import volumes in the period December 1997 through April 1998 
(the immediately preceding five months). See Prelim. Determ. of 
Critical Circumstances, 63 Fed. Reg. at 65,751. Because it found that 
imports of hot-rolled steel from Japan increased by more than 100 
percent between the two periods, Commerce found preliminarily that 
there had been massive imports within a relatively short period of 
time. Jd. In light of its findings with respect to knowledge of dump- 
ing, knowledge of likely injury, and massive imports, Commerce pre- 
liminarily found a reasonable basis to believe or suspect that critical 
circumstances existed with respect to Japanese hot-rolled steel im- 
ports. See id. 

From November 16, 1998 through January 25, 1999, the Depart- 
ment received responses to initial and supplemental questionnaires. 
Questionnaire section B requested, among other things, figures that 
the Department could use to convert sales made at actual and theo- 
retical weights, respectively, to a common basis (“conversion factor 
data”). See C.R. Doc. 40, DOC App., Tab 5, at B-22. NSC, in a re- 
sponse dated December 22, 1998, did not provide that data, asserting 
instead that Commerce did not need a “uniform quantity of measure” 
because “[a]ll NSC quantity types are consistent within the product 
type.” Id. In its January 26, 1999 response to a supplemental re- 
quest, NSC stated that steel coils sold at theoretical weight (i.e., esti- 
mated weight, based upon dimensions) “are never actually weighed” 


‘ Here, the Department cited the staff’s critical circumstances memorandum, P.R. Doc 115, DOC App., Tab 4, 
at 3-4 (citing press reports) 
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and, thus, NSC had “no way of calculating” the requested conversion 
factor. P.R. Doc 196, DOC App., Tab 6, at B-24. As discussed below, 
NSC now admits that its initial and supplemental responses were 
incorrect. 

NSC timely reported its gross unit prices for U.S. sales in dollars. 
See C.R. Doc. 40, DOC App., Tab 5, at C-19. It also reported net prices 
in yen for each sale, which NSC and its customers derived by dis- 
counting the invoiced dollar amount by the standard discount rate, 
then converting to yen at the exchange rate applicable on the ninth 
day after shipment. See id. at C-22. NSC’s invoices reflect both the 
gross dollar price and the net yen price. Jd. Commerce verified that 
NSC received payments in yen, and that NSC internally recorded the 
accounts receivable in yen. See C.R. Doc. 127, NSC App., Tab 21, at 2- 
5. 

On February 19, 1999, Commerce published its preliminary dump- 
ing determination. Preliminary Results, 64 Fed. Reg. at 8291. Among 
other findings, the Department preliminarily assigned an adverse 
(highest calculated) margin to sales made by NSC upon a theoretical 
weight basis because “NSC did not provide conversion factors for these 
U.S. sales upon the Department’s request ....” Id. at 8298. 

Four days later, on February 23, 1999, NSC submitted a theoreti- 
cal-to-actual weight conversion factor with no explanation for its late- 
ness. See C.R. Doc. 108, NSC App., Tab 24, at 6. On March 2, 1999, 
NSC submitted preverification changes and raw backup data support- 
ing a corrected conversion factor. See C.R. Doc. 118, NSC App., Tab 
35, at 2-3. NSC stated that its prior misstatement that actual weights 
were unavailable was “based on a factual misunderstanding” by NSC 
personnel. Jd. at 3. 

Commerce conducted cost and sales verifications of NSC on March 
1 through 5 and March 8 through 12, 1999, respectively. See C.R. 
Doc. 125, NSC App., Tab 22 (cost); C.R. Doc. 127, NSC App., Tab 21 
(sales). Because NSC had not timely provided weight conversion data, 
Commerce informed NSC at verification that it would not accept or 
verify the conversion factor or supporting data. See Final Results, 64 
Fed. Reg. at 24,361. Verification reports were issued on March 26. 
See C.R. Doc. 125, NSC App., Tab 22 (cost report); C.R. Doc. 127, NSC 
App., Tab 21 (sales report). 

On April 12, 1999, Commerce excluded from the case record, NSC’s 
late submissions containing the weight conversion factor and the sup- 
porting data. P.R. Doc 319, NSC App., Tab 26, at 3. After briefing, a 
public hearing was held on April 21, 1999. P.R. Doc 343. Thereafter, 
Commerce placed on the record memoranda memorializing that nine 
ex parte meetings related to the investigation had taken place. C.R. 
Docs. 344-352, NSC App., Tab 27. 

In its May 6, 1999 final determination, Commerce made five deter- 
minations pertinent to this case. First, Commerce used the yen value 
listed on NSC’s invoices as the starting point for determining NSC’s 
U.S. prices, upon the grounds that the yen figure was the amount 
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“paid by NSC’s customers.” Final Determination, 64 Fed. Reg. at 
24,345. As in the preliminary determination, Commerce converted 
this value to dollars at the exchange rate effective on the shipment 
date. See id. 

Second, in response to NSC’s complaints of undocumented and/or 
improperly documented ex parte communications, Commerce stated 
that it had “provided NSC with all information relied upon in the 
investigation.” Id. at 24,347. The Department found, in addition, 
that NSC was not prejudiced by any delay in placing ex parte memo- 
randa on the record because (a) the Department had not obtained 
“new information” in the memorialized conversations, and (b) “all in- 
formation was discussed on the record.” Jd. 

Third, pursuant to 19 U.S.C. § 1677b(f)(2), Commerce disregarded, 
for purposes of calculating sales margin, amounts that NSC paid to 
affiliated electric power cooperatives for its power supplies. See id. at 
24,349. Instead, Commerce imputed the generally higher electricity 
prices of NSC’s unaffiliated suppliers, finding that unaffiliated utili- 
ties supplied the “identical input” in “the market under consideration.” 
Id. 

Fourth, Commerce confirmed its rejection of NSC’s conversion fac- 
tor data and assigned a margin to the affected sales based upon facts 
available. See id. at 24,360-61. Finding that NSC had failed to act to 
the best of its ability with respect to the factor because it could have 
provided the factor when originally requested, Commerce drew an 
adverse inference in assigning that margin. See id. at 24,361-62. 
Finally, Commerce made a negative critical circumstances determi- 
nation for NSC based, at least in part, upon the margin assigned to 
the company. See id. at 24,337; C.R. Doc. 167, NSC App., Tab 30, at 2. 

On June 23, 1999, the ITC published its final determination that 
dumping of Japanese hot-rolled steel caused material injury to a do- 
mestic industry. Certain Hot-Rolled Steel Products From Japan, 64 
Fed. Reg. 33,514 (ITC 1999) (final injury determ.). The ITC found, 
however, that critical circumstances did not exist. See id. On June 29, 
1999, Commerce published its antidumping duty order and announced 
in accordance with the ITC’s negative critical circumstances decision 
that it would direct the release of shipments entered prior to its pre- 
liminary dumping determination, without the assessment of antidump- 
ing duties. Certain Hot-Rolled, Flat-Rolled Carbon-Quality Steel Prod- 
ucts From Japan, 64 Fed. Reg. 34,778, 34,780 (Dep’t Comm. 1999) 
(antidumping duty order). Bethlehem and NSC timely filed actions 
contesting Commerce’s final determination pursuant to 19 U.S.C. 
§ 1516a(a)(2). 


JURISDICTION AND STANDARD OF REVIEW 
The court has jurisdiction pursuant to 28 U.S.C. § 1581(c). In re- 
viewing antidumping duty determinations, courts “must sustain ‘any 
determination, finding or conclusion found’ by Commerce unless it is 
‘unsupported by substantial evidence on the record, or otherwise not 
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in accordance with the law.” Fujitsu Gen’l Ltd. v. United States, 88 
F.3d 1034, 1038 (Fed. Cir. 1996) (quoting 19 U.S.C. § 1516a(b)(1)(B)). 


DiscUSSION 
I. Ex Parte Meetings 


There is no dispute that petitioner engaged in ex parte meetings 
with Commerce officials, including the Secretary. There also appears 
to be no serious dispute that memoranda were not placed on the 
record memorializing all of those meetings. It also appears that the 
memoranda that were filed were drafted months after the meetings 
by persons not in attendance. They clearly are truncated and were 
placed on the record on or about the day of the final determination.° 

Commerce argues that the meetings were not covered by the ex 
parte meetings provisions of the antidumping laws because they did 
not involve the dissemination of factual information to Commerce. 
The Department further insists that any flaws in its procedures were 
harmless error because any factual information received was already 
in the record or was not relied upon by the decision-makers. 

Under 19 U.S.C. § 1677f(a)(3), the Department must 


maintain a record of any ex parte meeting between - 

(A) interested parties or other persons providing factual informa- 
tion in connection with a proceeding, and 

(B) the person charged with making the determination, or any 
person charged with making a final recommendation to that 
person, in connection with that proceeding, 

if information relating to that proceeding was presented or dis- 

cussed at such meeting. 


19 U.S.C. § 1677f(a)(3). See Melamine Chems., Inc. v. United States, 8 
CIT 105, 108 & n.6, 592 F. Supp. 1338, 1341-42 & n.6 (1984)(setting 
forth rule); Gilmore Steel Corp. v. United States, 7 CIT 219, 229, 585 
F. Supp. 670, 679 (1984) (“Ex parte communications per se are thus 
not improper... , but a record of them must be maintained and made 
available.”) (citation omitted). Cf GSA, S.R.L. v. United States, 77 F. 
Supp. 2d 1349, 1358 (Ct. Int’] Trade 1999) (ex parte communication of 
purely /egal arguments need not be memorialized or disclosed). 

The memoranda memorializing each such ex parte communication 
must include “the identity of the persons present at the meeting, the 
date, time, and place of the meeting, and a summary of the matters 
discussed or submitted.” 19 U.S.C. § 1677f(a)(3) (emphasis added). 
The memoranda must be included in the official “record of the pro- 
ceeding,” id., and must be available for inspection and copying. 19 
C.F.R. § 351.104(b). Any memoranda detailing ex parte communica- 
tions must be a part of the record for judicial review. 19 U.S.C. 


” The documents are all dated April 28, 1999, but the parties do not dispute that they were placed in the record 
only at the time of the determination. 





U.S. COURT OF INTERNATIONAL TRADE 131 


§ 1516a(b)(2)(A). See also Sachs Auto. Prods. Co. v. United States, 17 
CIT 290, 291-92 (1993) (setting forth requirement). 

From press reports and Commerce’s summaries of some meetings, 
it is clear that factual information was conveyed.® Petitioners were 
clearly seeking relief and, at the very least, made numerous factual 
statements about the condition of the U.S. industry. This factual 
information is highly relevant to critical circumstances findings. See 
19 U.S.C. §§ 1673b(e) & 1673d(a)(3). Commerce does not dispute this 
in any serious way. Rather, it argues nothing was added to the record 
that was not included in some other manner. 

Whether or not information is in the record via the petition or 
otherwise, Commerce is not entitled to choose which covered ex parte 
meetings it will memorialize, based on its own identification of re- 
dundancies. Parties are entitled to know when and how information 
was conveyed; they should not have to rely on subtle judgments by 
Commerce officials or employees about whether factual information 
is important, is already in the record in some other form, or is even 
useful to the agency or to the parties. All Commerce was required to 
do was to have timely memoranda drafted and filed so that parties 
could review them at some useful point during the proceeding. Plac- 
ing a few very summary memoranda on the record after all decision- 
making is complete is useless and disrespectful of the administrative 
process, as well as violative of the statute. By requiring that the 
memoranda be available for “inspection,” the statute requires that 
the parties to the proceeding be able to inspect the memoranda so 
that they may comment on the factual data contained therein or ask 
for more detailed memoranda, if those placed on the record are not 
informative. See Weiland-Werke AG v. United States, 4 F. Supp. 2nd 
1207, 1212-13 (Ct. Int’l Trade 1998) (parties must be allowed to com- 
ment on information obtained by Commerce). See also 19 U.S.C. 
§ 1677m(g) (requiring “opportunity to comment on the information 
obtained by the administrative authority”). Commerce’s disregard as 
to timing does not serve procedural due process or the goal of trans- 
parency, as required by the statute. 

The court, however, will not vacate the final determination and 
subsequent order based on Commerce’s error, as requested by NSC. 
It is likely that in this case the error that is obvious was harmless,’ 
and NSC did not establish that any new factual information was sub- 
mitted on matters related to margin calculation, such as date of sale. 
NSC did not seek discovery in a timely manner to prove its case. 


§ See C.R. Docs. 344-352, NSC App., Tab 27, and Exhibits 1 through 11 to NSC’s moving brief. Because the 
record is not complete in this regard, the court takes notice of the press reports submitted by NSC. See Citizens 
to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971) (full administrative record necessary for judicial 
review), overruled on other grounds, Califano v. Sanders, 450 U.S. 99, 105 (1977); Flli De Cecco di Filippo Fara 
San Martino S.p.A. v. United States, 21 CIT 1124, 980 F. Supp. 485 (1997) (parties permitted to submit information 
to complete record) 


? The final critical circumstances decision was in NSC’s favor. See Antidumping Duty Investigations of 
Certain Hot-Rolled Flat-Rolled Carbon-Quality Steel Products from Japan; Final Determination of Critical 
Circumstances (April 28, 1999), C.R. Doc. 167, NSC App., Tab 30, at 2 
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NSC waited to ask for discovery as an alternative remedy in its dis- 
positive motion. NSC should have asked for discovery in order to 
support its dispositive motion, and to complete the record for the 
motion if it believed the record was incomplete without the memo- 
randa. See Nat. Res. Def. Council, Inc. v. Train, 519 F.2d 287, 291-2 
(D.C. Cir. 1975) (overturning district court’s review of agency action 
based on incomplete administrative record); Saha Thai Steel Pipe Co., 
Ltd. v. United States, 11 CIT 257, 259, 261, 661 F. Supp. 1198, 1202-03 
(discovery outside administrative record may be had upon a showing 
that record is incomplete), amend. denied, 11 CIT 392, 661 F. Supp. 
1203 (1987). 

Commerce, however, does not admit its clear violation of the stat- 
ute. The Department was provided an opportunity by the court to 
avoid an injunction by issuing a policy statement that effectively af- 
firmed the agency’s commitment to act in accordance with the terms 
of the statute. In particular, the Department under such a policy 
guideline would place on the record memoranda of ex parte meetings 
where factual information pertinent to the proceedings is received, 
so that parties may access such information during an investigation. 
Notwithstanding this opportunity to avoid an injunction by stating 
simply and publicly that it would follow the express provisions of its 
governing statute, as required by law, Commerce has not done so. 
Nor has it provided any indication to the court that it will do so in the 
future. 

Accordingly, the court determines that (1) it is likely that Commerce 
will continue to violate 19 U.S.C. § 1677f(a)(3) either in this ongoing 
proceeding or other proceedings; (2) the error is not easily repaired; 
late memoranda may not be accurate and it is costly, not only in 
monetary terms, but in terms of administrative and judicial time and 
effort to make repair efforts; (3) public policy requires correction of 
this practice; and (4) no harm will befall defendant by complying. 
Therefore, the Assistant Secretary for Import Administration shall 
issue instructions that ex parte memoranda required by 19 U.S.C. 
§ 1677f(a)(3) will be drafted expeditiously in all cases, reviewed by a 
person in attendance at the meeting, and placed in the record as soon 
as possible, so that parties may comment effectively on the factual 
matters presented. The memoranda are required whether or not the 
factual information received was received previously, is expected to 
be received later in the proceedings, or is expected to be used or 
relied on. 


Il. Preliminary Critical Circumstances Determination 


Although the Final Critical Circumstances Determination was nega- 
tive, NSC asked that the standards for preliminary determinations 
be declared because this is an issue that is capable of repetition and is 
likely to evade review. See Southern Pac. Term. Co. v. ICC, 219 U.S. 
498, 515 (1911); Associacao dos Industriais de Cordoaria e Redes v. 
United States, 17 CIT 754, 759, 828 F. Supp. 978, 984 (1993) (“Relief 
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may exist for controversies that appear moot, but are ‘capable of rep- 
etition, yet evade review.”) (citation omitted). The parties appear to 
be in agreement that this test is met and the court has jurisdiction to 
review the matter. Because affirmative preliminary determinations 
are supplanted by final determinations, which may be negative, as in 
this case, the court agrees that the standards for preliminary critical 
circumstances determinations may be reviewed. 
Under 19 U.S.C. § 1673b(e), before making a preliminary critical 
circumstances determination, the Department must 
determine, on the basis of the information available to it at the 
time, whether there is a reasonable basis to believe or suspect 
that — 
(A) (i) there is a history of dumping and material injury by 
reason of dumped imports in the United States or elsewhere of 
the subject merchandise, or 


(ii) the person by whom, or for whose account, the merchan- 
dise was imported knew or should have known that the ex- 
porter was selling the subject merchandise at less than its fair 
value and that there was likely to be material injury by reason 
of such sales, and 


(B) there have been massive imports of the subject merchan- 
dise over a relatively short period. 
19 U.S.C. § 1673b(e)(1) (emphasis added). 

On November 23, 1998, Commerce made a preliminary critical cir- 
cumstances determination, finding that there was a “reasonable ba- 
sis to believe or suspect that importers knew or should have known 
that material injury from dumped merchandise was likely.” Prelim. 
Determ. of Critical Circumstances, 63 Fed. Reg. at 65,750.° Prior to 
this investigation, Commerce made its critical circumstances deter- 
mination based on all information gained up to the time of the pre- 
liminary determination. After the proceeding at issue was commenced 
Commerce issued a policy statement permitting earlier critical cir- 
cumstances determinations. See Critical Circumstances Timing, 63 
Fed. Reg. at 55,364. See also 19 C.F.R. § 351.206(c). NSC argues that 
this new policy allowed Commerce to make its preliminary critical 
circumstances determination without investigating petitioners’ alle- 
gations and that the only support for the determination was the bare 
allegations of the petition. There is nothing in the statute which 
prohibits the early issuance of the determinations. In fact, because 
the petition alleged critical circumstances, Commerce was permitted 
to make the determination after commencement of the investigation 
based on any information available to it. See 19 U.S.C. § 1673b(e)(1). 


° A finding of critical circumstances allows the imposition of duties from the time of initiation of the inves- 
tigation. See 19 U.S.C. § 1673b(e)(2) 
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Further, while Commerce admits it relied largely on petition infor- 
mation, that information was more than bare allegations. It con- 
tained public import information, trade reports and surveys, news 
reports, and an affidavit. Apparently, Commerce also obtained some 
additional information and, without conducting a formal verification, 
attempted to confirm the essential allegations of the petition. See 
Initiation of Antidumping Invest., 63 Fed. Reg. at 56,613. 

Here, in its preliminary critical circumstances determination, Com- 
merce found a massive surge in import volumes in which “imports of 
hot-rolled steel from Japan increased by more than 100 percent... .” 
Prelim. Determ. of Critical Circumstances, 63 Fed. Reg. at 65,751. 
This was more than six times greater than the 15 percent increase 
needed to establish massive imports under Commerce’s established 
practice. Id. at 65,750. See also 19 C.F.R. § 351.206(h)(2) (15 percent 
threshold). Commerce also found that importers knew or should have 
known both that the respondents were selling the subject merchan- 
dise at less than fair value, and that there was likely to be material 
injury. It based this determination on the fact that dumping margins 
documented in the petition were in excess of 25%, see Certain Cut-To- 
Length Carbon Steel Plate from the People’s Republic of China, 62 
Fed. Reg. 61,964, 61,967 (Dep’t Comm. 1997)(final determ.) (know]- 
edge of dumping imputed to importers where dumping rate greater 
than 25%), and that there was other evidence, including “numerous 
press reports, .. . falling domestic prices resulting from rising im- 
ports, and domestic buyers shifting to foreign suppliers.” Prelim. 
Determ. of Critical Circumstances, 63 Fed. Reg. at 65,750. Commerce 
also considered comments submitted by respondents, including NSC. 
See Opposition of Japanese Respondents to Petitioners’ Request for an 
Early Critical Circumstances Determination (Oct. 26, 1998), P.R. Doc. 
56 (NSC and four other respondents challenged petitioners’ evidence 
regarding, e.g., injury and importer knowledge); Commerce’s Pre- 
liminary Critical Circumstances Memorandum (Nov. 23, 1998), P.R. 
Doc. 115, DOC App., Tab 4, at 3 (discussing respondents’ contentions). 
Thus, Commerce had a “reasonable basis to believe or suspect” that 
critical circumstances existed.’ 19 U.S.C. § 1673b(e)(1). Accordingly, 
the court concludes that Commerce’s procedures as to the prelimi- 
nary critical circumstances determination were not flawed. 


° The ITC’s preliminary negative present material injury finding is irrelevant. Assuming arguendo that the 
ITC’s finding was inconsistent with Commerce’s, both findings may be found supported by substantial evidence. 
See Pohang Iron and Steel Co., Ltd. v. United States, No. 98-04-00906, 1999 WL 970743, at *8 (Ct. Int’l Trade Oct. 
20, 1999) (quoting Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 620 (1966)). Commerce, however, appar- 
ently considers the affirmative threat of injury finding supportive of its decision. The court is not going to split 
this hair. Threat of imminent injury, while not strong evidence, would appear to contribute to a finding of critical 
circumstances 
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III. Expedited Procedures and “Burdensome” Data Requests 


As part of its claim that the entire investigation was defective and 
unfair, NSC cites various procedural flaws of which it complained 
during the proceeding, but did not allege clearly in its case brief be- 
fore the agency. In view of the preservation of its overall unfairness 
argument and the fact that NSC raised the complaints in various 
forms during the investigation, the court considers these sub-issues 
adequately exhausted. 

First, NSC complains that the usual time for complex investiga- 
tions was not allowed. In view of the critical circumstances evidence 
before Commerce, the court cannot find that Commerce abused its 
discretion by not extending the time for investigation. Second, Com- 
merce is permitted to require Period of Investigation (“POI”) report- 
ing as opposed to Fiscal Year reporting in order to meet its own in- 
vestigatory obligations. Commerce gave NSC additional time to ad- 
just its data to the POI. This also does not appear an abuse of discre- 
tion. Finally, according to NSC, Commerce improperly requested 
financial data on NSC’s affiliates for purposes of investigating whether 
sales were made below cost. NSC alleged minimal affiliate involve- 
ment. Commerce requested data to verify this. By the time of the 
Final Determination, Commerce was satisfied with NSC’s response. 
The fact that NSC proved that affiliate involvement was minimal does 
not establish that Commerce’s method of investigation was abusive, 
even if a large amount of data requested was determined ultimately 
to be unnecessary to the final determination. 

Further, whether NSC is right or wrong about the procedures them- 
selves, it has not shown prejudice resulting therefrom. As evidence 
of an overall procedurally defective or unfair investigation, these com- 
plaints considered collectively fall short. The court has considered 
the entire record, including all of NSC’s complaints, the handling of 
objections from all parties, and Commerce’s lax procedures on ex parte 
memoranda. The court does not perceive an overall unfair or defec- 
tive proceeding which would warrant vacation of the final determina- 
tion and order and recommencement of the investigation. 


IV. Use of Adverse Facts Available for NSC’s Weight Conversion 
Factor 

NSC alleges that although it was late in submitting the weight con- 
version factor, its error was a simple inadvertence. It alleges that 
the persons responsible for answering the Commerce questionnaire 
were mistaken in their belief that the weight conversion data did not 
exist. Commerce alleges that this was not a simple error, but that it 
was an affirmative misstatement, and that NSC did not act as a rea- 
sonable and responsible respondent should in failing to ask plant per- 
sonnel for the available data. Accordingly, Commerce concluded that 
NSC did not act to the best of its ability and, that not only may Com- 
merce reject the late data, but it may use adverse substitute data in 
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accordance with 19 U.S.C. § 1677e(b). 

There are two related issues here. It is likely true that because the 
data was late, Commerce did not have to use it. See 19 U.S.C. 
§ 1677e(a)(2)(B). Commerce may establish time limits to aid the 
completion of its mission.’ See, eg., 19 C.F.R. § 351.301. It may 
enforce such limits by rejecting late, but verifiable, data. See Seattle 
Marine Fishing Supply Co. v. United States, 12 CIT 60, 71,679 F. Supp. 
1119, 1128 (1988) (refusal to accept untimely filed responses not un- 
reasonable or contrary to law). If a submission is untimely Com- 
merce may use other facts available. See 19 U.S.C. § 1677e(a)(2)(B). 
More is required, however, before an adverse inference may be drawn 
as to what facts are to be used. See 19 U.S.C. § 1677e(b). 

Commerce may not resort to adverse facts available unless it makes 
the additional finding that a respondent “failed to cooperate by not 
acting to the best of its ability.” 19 U.S.C. § 1677e(b); 19 C.F.R. 
§ 351.308(a). See also Borden, Inc. v. United States, 4 F. Supp. 2d 
1221, 1247 (Ct. Intl Trade 1998) (remanding because Commerce “did 
not make the required additional finding that [respondent] had failed 
to act to the best of its ability”), aff'd sub nom. F.lli De Cecco di Filippo 
Fara S. Martino S.p.A. v. United States, 216 F.3d 1027 (Fed. Cir. 2000); 
Mannesmannrohren-Werke AG v. United States, 77 F. Supp. 2d 1302, 
1325 (Ct. Int'l Trade 1999) [hereinafter “Mannesmann”|(remanding 
“so that [Commerce] may reconsider its conclusion . . . that [respon- 
dent] failed to act to the best of its ability in providing [incomplete] 
information about input purchases”); Ferro Union, 44 F. Supp. 2d 1310, 
1331 (Ct. Int'l Trade 1999) (remanding with instructions to determine 
whether respondent “deliberately chose not to disclose [requested 
information]”). 

Commerce must reach its finding through a reasoned inquiry into 
the facts. “[I|t is not sufficient for Commerce to simply assert this 
legal standard [not acting to the best of ability] as its conclusion or 
repeat its finding concerning the need for facts available.” 
Mannesmann, 77 F. Supp. 2d at 1313. Accord Ferro Union, 44 F. 
Supp. 2d at 1330 (“[Mlere recitation of the relevant standard is not 
enough for Commerce to satisfy its obligation under the statute.”) 
(citations omitted). Nor may Commerce rest its finding on mere sus- 
picions or “vague hints.” Mannesmann, 77 F.Supp. 2d at 1317 (quot- 
ing Borden, 4 F. Supp. 2d at 1246-47). 

In order for its finding to be supported by substantial evidence, 
“Commerce needs to articulate why it concluded that a party failed to 
act to the best of its ability, and explain why the absence of this infor- 


10 Commerce argues that 19 U.S.C. § 1677m(d), which provides an opportunity to cure deficiencies, does not 
save the submission because NSC’s submission was untimely, not merely deficient. Obviously, NSC made an 
overall timely submission. Commerce must draw some reasonable lines in determining when data constitutes 
an untimely separate submission of information or is a curable deficiency in the original data. The court need 
not resolve that issue here. 
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mation is of significance to the progress of its investigation.” 
Mannesmann, 77 F. Supp. 2d at 1313-14 (citation omitted). Accord 
Ferro Union, 44 F. Supp. 2d at 1331 (remanding because “Commerce 
hald] not pointed to substantial evidence” to show that respondent’s 
failure to provide requested information “was a failure by [respon- 
dent] to comply to the best of its ability”). Judged by this legal stan- 
dard, Commerce’s finding that NSC did not act to the best of its abil- 
ity cannot stand. 

Because the late information submitted by NSC was available be- 
fore verification, and the accuracy of the data could be checked, Com- 
merce might have accepted the data on the theory that the lapse was 
inadvertent. Because Commerce decided to draw the adverse infer- 
ence, however, it did not verify the data or examine the circumstances 
surrounding the error.'' This is permissible only if Commerce first 
properly drew the adverse inference. 

The only question relevant to the issue of non-cooperation is whether 
Commerce found NSC’s failure to provide the requested theoretical 
weight conversion data to “constitute[] anything more than an inad- 
vertent error.” Mannesmann 77 F. Supp. 2d at 1316. As stated in 
NTN Bearing Corp. v. United States, 74 F.3d 1204, 1208 (Fed. Cir. 
1995), “[w]hile the parties must exercise care in their submissions, it 
is unreasonable to require perfection.” 

There is confusion as to the standard for a respondent’s best ability 
to comply, which controls whether an adverse inference may be drawn 
pursuant to 19 U.S.C. § 1677e(b). Sometimes only willfulness can 
explain an error in compliance, if the objective capability of providing 
the data exists. A finding of willfulness, however, in the sense of a 
deliberate decision not to comply, is not always a prerequisite to the 
drawing of an adverse inference. Cf Krupp Thyssen Nirosta GmbH v. 
United States, No. 99-08-00550, 2000 WL 1118114, at *2-*3 (Ct. Int'l 
Trade July 31, 2000) (upholding Commerce’s application of adverse 
facts available where respondent failed to inform Commerce of its 
inability to comply with request for information). On the other hand, 
as indicated, simple inadvertence is insufficient for application of an 
adverse inference. See Mannesmann, 77 F. Supp. 2d at 1316. 

First, the adverse inference being drawn is that the respondent 
would have provided the data if it were beneficial. Cf Statement of 
Administrative Action Accompanying the URAA (“SAA”), H.R. Doc. 
No. 103-316 at 870 (1994), reprinted in 1994 U.S.C.C.A.N. 4040, 4199 


113 se ne . . ~ 2s a =a ‘ Ie 

* Evidence received at verification is part of the record for review. See Rubberflex Sdn. Bhd. v. United States 
59 F. Supp. 2d 1338, 1345 (Ct. Int’l Trade 1999). Commerce's verification procedures must allow meaningful 
participation by respondent. /d. at 1346 


12 Commerce argues NTN dealt with a clerical error, not an error in judgment. There is no evidence, however, 
that NSC made any judgment about whether to provide the data. The limits of clerical error are not well-defined 
See World Finer Foods, Inc. v. United States, No. 99-03-00138, 2000 WL 897752, at *7-*8 (Ct. Int'l Trade June 26, 
2000) 
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(“Commerce .. . may employ adverse inferences to ensure that the 
party does not obtain a more favorable result by failing to cooperate 
than if it had cooperated fully.”). It is difficult to draw such an infer- 
ence from a simple mistake. Second, in various ways the statute, 
regulations and Commerce’s practices permit correction of simple 
errors. See, e.g., 19 U.S.C. § 1673d(e); 19 U.S.C. § 1677m(d); 19 U.S.C. 
§ 1677m(e); 19 C.E.R. § 351.224; 19 C.E.R. 351.301(c)(2); and 19 C.E.R. 
§ 351.308(e). At a minimum, Commerce must find that a respondent 
could comply, or would have had the capability of complying if it know- 
ingly did not place itself in a condition where it could not comply. See 
Gourmet Equip. (Taiwan) Corp. v. United States, No. 99-05-00262, 2000 
WL 977369 at *5 (Ct. Int'l Trade July 6, 2000). Commerce must also 
find either a willful decision not to comply or behavior below the 
standard for a reasonable respondent. Insufficient attention to statu- 
tory duties under the unfair trade laws is sufficient to warrant ad- 
verse treatment. It implies an unwillingness to comply or reckless 
disregard of compliance standards. Commerce must be in a position 
to compel meaningful attention to and compliance with its requests. 
See Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556, 1560 (Fed. 
Cir. 1984). 

The problem here is that, thus far, Commerce has found nothing 
more than a simple mistake. It must go further. It must analyze 
NSC’s error in the light of its overall conduct, the importance of the 
information, the particular time pressures of this investigation, and 
any other information that will bear on the determination of whether 
this was an excusable inadvertence on NSC’s part or a demonstration 
of lack of due regard for its responsibilities in the investigation. 

As the court has said before, the 1994 amendments to the facts 
available provision require some difficult decision-making. Ferro 
Union 44 F. Supp. 2d at 1329. Without some clear findings, mere 
inadvertence that does not impede the investigation can bring about 
penalties far more onerous than warranted by the conduct. The ap- 
pearance, if not the actuality, of arbitrary and capricious decision- 
making in this area is a serious problem. As stated in De Cecco, 216 
F.3d at 1032, “Commerce’s discretion in these matters .. . is not 
unbounded.” 


V. Electricity Costs 


In this case Commerce performed a below cost investigation to de- 
termine whether sales over time generally recoup cost of production. 
See 19 U.S.C. § 1677b(b). Where sale-to-sale price comparisons are 
not possible, cost is also used to construct normal value. See 19 U.S.C. 
§ 1677b(e). In order to obtain reliable costs, Commerce may disre- 
gard prices of inputs obtained from affiliates if such prices do not 
fairly reflect market prices. See 19 U.S.C. § 1677b(f)(2). 

During the POI, NSC bought electricity from unaffiliated regional 
utilities. It also bought electricity from affiliated cooperatives, all of 
which sell exclusively to NSC. Commerce disregarded the coopera- 





U.S. COURT OF INTERNATIONAL TRADE 139 


tive price because it concluded that the statute focuses upon market 
price, not upon “the nature or circumstances of the supplier.” Final 
Results, 64 Fed. Reg. at 24,349. 

There is no difference here in the input purchased or circumstances 
of the sale which explains the difference in price between the two 
types of suppliers. Cf Cinsa, S.A. de C.V. v. United States, 966 F. 
Supp. 1230, 1237 & n.5 (Ct. Int'l Trade 1997) (transportation costs 
and volume discounts, inter alia, explained discrepancies between 
prices of affiliates and non-affiliates); Stainless Steel Wire Rod From 
Taiwan, 63 Fed. Reg. 40,461, 40,471 (final determ.) (Dep’t Comm. 1998) 
(physical product differences explained price discrepancy between 
prices of affiliates and non-affiliates). Calling the affiliates’ prices 
“wholesale” explains nothing. In the absence of any explanation of 
the price discrepancy that has meaning for cost investigations, Com- 
merce properly focused on the market price reflected in the arm’s 
length transactions. The court sustains Commerce on this issue. 


VI. Methodology for Determining Starting U.S. Price 


Under 19 U.S.C. § 1677a(a), Commerce must base its calculation of 
the export price of a particular sale on “the price at which the subject 
merchandise is first sold (or agreed to be sold) before the date of 
importation ...” (the “Starting Price”). To establish export price the 
Department must make certain adjustments to the Starting Price in 


both the United States and foreign markets. See 19 U.S.C. § 1677a(c). 
If the currency of the Starting Price is not in U.S. dollars, Commerce 
will convert the Starting Price to U.S. dollars before making its mar- 
gin comparison. See 19 U.S.C. § 1677b-1(a). Commerce makes cur- 
rency conversions into dollars using the rate in effect on the date of 
sale. See id. 

In this case, Commerce used as the Starting Price the final, yen- 
denominated amounts on NSC’s invoices as converted to dollars at 
the rate effective on the date of sale. Petitioners allege that this 
methodology distorted the calculation of NSC’s margins because it (1) 
disregarded the invoiced dollar price that was “definite and determin- 
able” on the date of sale, and (2) incorporated exchange rate fluctua- 
tions outside the seller’s control. In addition, Petitioners contend 
that Commerce’s currency conversion methodology deviates from past 
practice." 

Petitioners’ first allegation that Commerce should have used the 
invoiced price in dollars as the Starting Price is without merit be- 
cause this price does not reflect the agreed value of sale between 


13 Tn its initial brief, Petitioners also had alleged that Commerce failed to apply the forward currency trans- 
action exception to NSC’s sales pursuant to 19 U.S.C. § 1677b-1(a). The parties, however, have agreed that this 
argument may not be raised on appeal because Petitioners failed to raise it in the administrative proceeding 
Tr. at 68. Thus, the court does not reach this issue. 
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NSC and its customers. The proper Starting Price is the price ex- 
pressed in the currency that preserves the agreed value of the sale 
from the time the price is set until it is paid. See Voss Int'l Corp. v. 
United States, 628 F.2d 1328 (CCPA 1980). The parties in Voss en- 
tered into a series of agreements that prescribed a specific price in 
one currency to be settled in another currency, yet adjusted for cur- 
rency fluctuation before payment. Jd. at 1334-35. The court held 
that in such a case and for the purposes of determining whether a 
sale was complete under 19 U.S.C. § 162, the “clear result is a defi- 
nite and determinable price [in the converted currency] irrevocably 
agreed to prior to the time of exportation.” Jd. at 1335. Accordingly, 
the proper Starting Price is the one denominated in the currency 
that effectuates the intent of the agreement on price over the course 
of a sale, rather than the initial benchmark price. 

Here, NSC and its customers had agreed that after applying stan- 
dard discounts, NSC would convert the invoiced dollar price to yen 
based on the exchange rate in effect on the ninth day following ship- 
ment. The parties intended that the value of the sale be denomi- 
nated in yen. That the payment was in fact made and recorded in yen 
is evidence of such intent. See Certain Cut-to-Length Carbon-Quality 
Steel Plate Products from Japan, 64 Fed. Reg. 73,215, 73,226 (Dep't 
Comm. 1999) (final determ.) (price in yen is appropriate Starting Price 
where respondent records negotiated price in yen, payment is made 
in yen, and yen value is tracked through accounting records). Be- 
cause the dollar-based net price in yen (the “net yen price”) reflects 
the intention of the parties as to the agreed upon value of the sale, 
Commerce was correct in using it as the Starting Price rather than 
the dollar-denominated price. 

Petitioners rely on Polyvinyl Alcohol from Taiwan, 61 Fed. Reg. 
14,064, 14,067-68 (Dep’t Comm. 1996) (final determ.), to support their 
argument that use of the net yen price was distortive because it in- 
corporated currency exchange fluctuations that were outside the con- 
trol of the parties to the sales agreement. In fact, Polyvinyl Alcohol 
from Taiwan supports the contrary position. There, Commerce found 
that because the “essential terms of price and quantity are firm when 
they are no longer within control of parties to alter,” a sale was com- 
plete even though the parties did not know what conversion rate 
would be applied pursuant to their agreement. Jd. at 14,067. Be- 
cause the Starting Price reflects the value of a completed sale, it 
should be in the currency in the final amount paid even if such amount 
was not known at the time the parties entered into the agreement. 
Here, the NSC and its customers had agreed as of the date of sale on 
all of the price elements that comprised the sale price, including the 
mechanism for determining the final price. Because the exchange 
rate that was applied to reach the ultimate price paid in yen had been 
agreed to by the parties prior to the date of sale, Commerce’s use of 
the net yen price was not distortive. 

Lastly, Petitioners contend that Commerce’s methodology deviates 
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from past practice as principally reflected in Ferrosilicon from Brazil, 
62 Fed.Reg. 43,504 (Dep’t Comm. 1997)(final determ.), and Stainless 
Steel Wire Rod from Japan, 63 Fed. Reg. 40,434 (Dep’t Comm. 1998) 
(final determ.) [hereinafter “Steel Wire Rod”). In Ferrosilicon from 
Brazil, Commerce observed that “[i]t is established . . . policy to use 
the actual U.S. price in the currency in which it was originally de- 
nominated on the date of sale and to avoid any unnecessary currency 
conversion.” 62 Fed. Reg. at 43,511.'* Petitioners maintain that in 
Ferrosilicon from Brazil, 62 Fed.Reg. 54,085, 54,085-86 (Dep’t Comm. 
1997)(amended final determ.), Commerce amended its final results to 
use the U.S. price denominated in dollars, even though the exporter 
received payment in an equivalent amount of Brazilian currency. 
Petitioners omit that in this determination, the price was denomi- 
nated and payment initially had been made in U.S. dollars; the ex- 
porter received payment in Brazilian currency only because Brazilian 
law required U.S. buyers to make payment to the Brazilian exporters’s 
banks to exchange dollar revenues for Brazilian currency upon re- 
ceipt of payment. Commerce therefore determined that where pay- 
ment was made in US. dollars, it was a ministerial error to convert 
to Brazilian currency, then back to U.S. dollars to arrive at the Start- 
ing Price. See id. Where, as here, the parties agree to a conversion 
to a particular currency on a specified date, and payment is made in 
that currency, the effective currency is the one in which the sale is 
settled. 

Petitioners also rely on Steel Wire Rod, 63 Fed. Reg. at 40,446-47, 
to demonstrate that Commerce’s past practice is to use as the Start- 
ing Price the price that was set in dollars even though payment was 
made in a foreign currency. Such reliance is misplaced. In Steel Wire 
Rod, Commerce departed from its normal practice of using the con- 
verted net price as the Starting Price because its determined that the 
respondent complied with Commerce’s overbroad requests for infor- 
mation. Commerce noted that under such circumstances, rather than 
rejecting the data or applying facts available, it would continue “to 
use the information provided by [the respondent] in the final determi- 
nation.” Id. at 40,447. Here, NSC’s compliance with Commerce’s 
requests is not at issue and, as described above, Commerce applied 
its general practice of arriving at the Starting Price by converting the 
net price paid in foreign currency into U.S. dollars, rather than sim- 
ply using the underlying dollar-denominated benchmark. 

Accordingly, the court concludes that Commerce’s Starting Price 


methodology is supported by substantial evidence and is in accor- 
dance with law. 


14 This language is essentially the same as another determination also cited by Petitioners as reflecting past 
practice, namely, Silicon Metal From Brazil, 62 Fed. Reg. 47441, 47445 (Dep't Commerce 1997) (amending Silicon 
Metal From Brazil, 62 Fed. Reg. 1953, 1961 (Dep’t Commerce 1997) (final results)) 
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CONCLUSION 


This matter is remanded to Commerce for it to determine whether, 
as to weight conversion factors, NSC acted to the best of its ability 
within the meaning of 19 U.S.C. § 1677e(b). Commerce shall also 
issue a policy statement on ex parte memoranda, in accordance with 
this opinion. 


(Slip Op. 00-138) 
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OPINION AND ORDER 
INTRODUCTION 


Watson, Senior Judge: At issue is the proper classification under 
the Harmonized Tariff Schedule of the United States (“HTSUS”) for 
certain merchandise imported by plaintiff from China which is de- 
scribed in the commercial invoices and other entry documents as 
“playhouses,” “play or slumber tents,” and “vehicle tents” (collectively, 
the “imports” or the “subject merchandise”). The subject merchan- 
dise comprises tent-like articles that include a vinyl shell having col- 
orfully imprinted on the exterior licensed copyrighted and trade- 
marked graphics depicting various fictional children’s characters and 
images and a supporting framework of interconnected elastic-corded 
PVC poles and connectors. 

The imports were classified and assessed with duties by the United 
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States Customs Service (“Customs”) under either subheading 
3926.90.98, HTSUS, as “[o]ther articles of plastics,” or subheading 
3924.90.55, HTSUS, as “[t]ableware, kitchenware, other household 
articles and toilet articles, of plastics: Other: Other.”! Plaintiff claims 
that the imports are properly classifiable as toys under Chapter 95, 
subheading 9503.90.00, HTSUS, and hence are duty free. 

This classification dispute falls within the court’s jurisdiction under 
28 U.S.C. § 1581(a). The parties have cross-moved for summary judg- 
ment pursuant to USCIT Rule 56 asserting there are no genuine 
issues of material fact for trial. For the reasons set forth hereinafter, 
the court finds there are no genuine issues as to any material fact 
and that the classification dispute may be resolved by summary judg- 
ment pursuant to Rule 56. 


THE REcoRD 


For evidentiary support of their respective summary judgment mo- 
tions, the parties have submitted the deposition testimony of certain 
members of Ero’s managerial staff: Lizbeth Scott, (taken on January 
18, 2000), Debra S. Silberman ( taken on January 19, 2000), and Valerie 
L. Schreck (taken on January 19, 2000); documentary and physical 
exhibits; responses to interrogatories and requests for production of 
documents; an affidavit of Ms. Silberman; United States Customs 
Headquarters Ruling Letters; a United States Customs Service inter- 
nal memorandum of September 19, 1996; the pleadings. The court 


also has considered the statements of disputed and undisputed mate- 
rial facts filed by the parties pursuant to Rule 56(h) (formerly Rule 
56(i)). 


UNDISPUTED MATERIAL F'AcTS 


Each imported article comprises a relatively thin (0.15 millimeters 
in thickness) polyvinyl chloride fabric (plastic) shell imprinted with 
various colorful licensed graphics depicting children’s fantasy charac- 
ters and images (more specifically described below), which fabric is, 
in a tent-like fashion, draped over and assembled with 1.3 millime- 
ters diameter PVC (plastic) corded poles and polyethylene (plastic) 
connectors. The imports present several different tent-like structural 
configurations, characterized by the parties as: “playhouses,” “play or 
slumber tents,” and “vehicle tents.” 

The “playhouse,” i.e., “Barbie Play House” (see Addendum J), re- 
sembles the shape or configuration of a conventional house having a 
rectangular base and a gable (angled) type roof. (Schreck Dep. Tr. at 


1 Customs’ different classifications of the imports may be attributed to the following: On April 14, 1998, 
Customs, after notice and comment, issued Headquarters Ruling Letter (“HQ”) 961060 (1998 WL 691492), which 
ruled that the subject merchandise is properly dutiable under subheading 3924.90.55 at the rate of 3.4% ad 
valorem, and revoked a prior classification ruling , HQ 959629, issued on April 17, 1997 (1997 WL 470329), that 
had posited that the merchandise is dutiable at the rate of 5.3% ad valorem under subheading 3926.90.98 
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18-19.) The playhouse typically measures 40 inches in length, 30 inches 
in width, and 44 inches in height, and therefore, could be character- 
ized as a miniature playhouse. 

The “slumber tent” (or “play tent”), i.e., Disney’s “Pocahontas Slum- 
ber Play Tent” (see Addendum II), is domed-shaped (resembling the 
upper portion of a covered wagon) (Scott Dep. Tr. at 35; Schreck Dep. 
Tr. at 19). The only significance of the term “slumber” is that it indi- 
cated to Ero’s retailers that the merchandise was a Slumber Shoppe 
product (Scott Dep. Tr. at 42; Schreck Dep. Tr. at 41). “Slumber tents” 
and “play tents” refer to the same articles (Silberman Dep. Tr. at 25). 
These articles have a standard height of 33 inches, a rectangular base 
that is 45 inches long and 33 inches wide. The size of these imports 
accommodates simultaneously only one or two small children (Schreck 
Dep. Tr. at 44). 

A “vehicle tent” simulates and presents a theme of a particular 
vehicle, such as Disney’s Toy Story Play Space Ship (“Buzz Lightyear”) 
(see Addendum III), a car, a fire truck, Batman’s vehicle, GI Joe’s 
vehicle, etc.). These imports have variable dimensions, depending 
upon the vehicles’ theme (Scott Dep. Tr. at 36, 40; Schreck Dep. Tr. at 
20). To enhance the amusement or play value of the vehicles for chil- 
dren, they “are a little more elaborate [than the playhouses and slum- 
ber tents] and contain a number of play features that carry out the 
theme of the tent, including a steering wheel and working lights or 
horn.” (See Customs’ Memorandum of September 19, 1996, p. 2.) The 
steering wheels are “three dimensional plastic toy steering wheels 
that did not function [and which were] there for pretend play,” viz., 
the child pretends to maneuver a vehicle (Scott Dep. Tr. at 76). Depo- 
nent Scott testified that some vehicles, like the Batman play vehicle 
and Jurassic Park play vehicle, had steering wheels connected to the 
framework of the articles (Scott Dep. Tr. at 76).” 

When children “play” with a product, “they are amusing themselves 
in any fashion while interacting with that product.” (Scott Dep. Tr. at 
79). With respect to the imports, “play” would be “active play” or “fan- 
tasy play.” “Active play” with the imports might involve the use of 
other articles, like a tea set, a car, or other toys, while “fantasy play” 
would require only the use of the child’s imagination to fantasize that 
the import is a fort, a car, a castle, or doll house (Schreck Dep. Tr. at 
45- 46). The subject merchandise is “geared toward children three to 
eight years old” (Scott Dep. Tr. at 34; Silberman Dep. Tr. at 45); tod- 
dlers would simply climb in and out of the articles or sit inside 
(Silberman Dep. Tr. at 46). Since plaintiff considers the imports as 


” Defendant’s Statement under USCIT Rule 56(h), paragraph 15, denies that any of the imported merchandise 
contained noisemakers, steering wheels, or other auxiliary play features. However, defendant failed to submit 
affidavit, deposition, or any other evidence controverting the deposition testimony of Ms. Scott (Scott Dep. Tr. 
76) as to the auxiliary play features. Additionally, Customs’ Memorandum of September 19, 1996, p. 2, acknowl- 
edges that the vehicle tents contained play accessories. In light of the foregoing, defendant’s bald denial in its 
statement under Rule 56(h), unsupported by any evidence, does not raise a genuine issue of material fact as to 
whether the vehicle tents possessed the play accessories 
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“play products,” no attempt was made to prolong their useful life by 
using a textile fabric shell which would be more durable than plastic 
material that has less resistance to ripping (Scott Dep. Tr. at 46). The 
intended use of the subject merchandise is to facilitate the play ac- 
tivities of children, both inside and outside the products, and not camp- 
ing or any extended outdoor use (Schreck Dep. Tr. at 45-46; Scott Dep. 
Tr., at 45-48, 54-56, 79-80). 

The imports are designed for use in the home, but to a limited 
extent they may be used in the backyard. See Memo of National Im- 
port Specialist Alice Wong of September 19, 1996 (Pitf’s App. I, Exh. 
VI, at 4, 5). The imports are completely unsuitable for camping or 
other extended outdoor use, as they are not sufficiently durable or 
constructed for protection from the elements. They have an opening 
or slit at one end (the “door”), but no mechanism or device to seal the 
opening from insects or the elements; another opening in the shell, 
the so-called “window,” lacks any sealing device or mechanism for 
closing the opening for protection against the weather. See Customs 
Rulings HQ 959629 and HQ 961060. Tents constructed for camping or 
other extended outdoor use are typically constructed of a durable 
textile fabric rather than light weight plastic. Although, the plastic 
fabric used in the shell of the imports meets flammability standards 
for tentage, plaintiff offers a “different kind of product than a camping 
tent.”"(Scott Dep. Tr. at 14). The imports are neither advertised nor 
recommended for extended outdoor usage, for shelter, or for camping 
(Schreck Dep. Tr. at 54-55). Quite the contrary, in its packaging, plain- 
tiff cautions users: “This playhouse is not intended for camping usage 
or extended outdoor use” (Silberman Dep. Tr. at 40). Moreover, the 
imports were not designed to be secured to the ground with stakes, 
which obviously puts the light weight vinyl shells and plastic support- 
ing poles in serious risk for instability under even moderate wind 
conditions. 

The graphics printed on the exterior surface of the shells serve to 
create imagery and a theme in order to promote and facilitate children’s 
play activities. Thus, plaintiff licensed for display on the imports such 
copyrighted and trademarked children’s images as Mickey Mouse, 
Sesame Street, Winnie the Pooh, Lion King, Barbie, Regrats, Blues 
Clues, Teletubbies, Dalmatians, Buzz Lightyear, and Disney’s 
Pocahontas (Schreck Dep. Tr. at 24; Silberman Dep. Tr. at 30; Pltf’s 
Statement of Undisputed Material Facts, par. 22). Since children us- 
ing the imports extensively play with them outside as well as inside 
the articles, the children’s graphic displays and decorations are fo- 
cused on the exterior surface of the shells to provide play themes and 
to stimulate a child’s imagery and play activities. (Scott Dep. Tr. at 46, 
79; Silberman Dep. Tr. at 46). When playing with the imported ar- 
ticles, children integrate the imagery created by the graphics printed 
on the shells with props such as dolls or other things to play out a 
scene (Scott Dep. Tr. at 79-80). However, in addition to the children’s 
amusement generated by imaginative play activities stimulated by 
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the graphics, the enclosure by the imports itself affords amusement 
for young children. Thus, children play hide-and-seek or pretend to 
be in a “secret place,” and if they so wished, children could utilize the 
imports for napping. (Schreck Dep. Tr. at 44- 45; Deft’s Statement of 
Undisputed Material Fact, par. 7). However, there was “not a chance” 
that children would be found napping or sleeping in the articles - - 
“there was too much activity” and there would be “very little sitting 
too.” (Silberman Dep. Tr. at 46-48). The imports are a “play product” 
(Scott Dep. Tr. at 46). 


PARTIES’ CONTENTIONS 


Plaintiff contends that the imports are “toy tents” (which accords 
with the characterization of the imports by the National Import Spe- 
cialist in a memorandum dated September 19, 1996) and not camping 
tents, and therefore, the subject merchandise is classifiable as toys 
under subheading 9503.90.00, HTSUS. Further, plaintiff contends that 
the imports do not fall within the exclusion for “tents or other camp- 
ing goods” in Chapter 95, Note 1(u). 

Defendant, on the other hand, contends that the imports per se are 
simply temporary “shelters” or “enclosures” (viz., tents) having no 
amusement value, and therefore, they are not classifiable as toys. 
Further, defendant argues that the imports fall within the exclusion 
for “tents or other camping goods” in Chapter 95, Note 1(u), HTSUS. 


Finally, defendant maintains that the merchandise is properly classi- 
fiable as “Other” plastic household articles under subheading 
3924.90.55, HTSUS, in accordance with Customs Ruling Letter of 
April 14, 1998. 


DISCUSSION 
1 
STANDARD OF REVIEW 


Under USCIT Rule 56(c), summary judgment is appropriate “if the 
pleadings, depositions, answers to interrogatories, and admissions on 
file, together with the affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving party is entitled to 
a judgment as a matter of law.” It is the function of the court to deter- 
mine whether there are factual issues that are material to resolution 
of the action. See Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986); 
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). 

“(T]he Court of International Trade has not hesitated to decide clas- 
sification cases on summary judgment when that was appropriate.” 
Bausch & Lomb, Inc. v. United States, 148 F.3d 1363, 1365 (Fed. Cir. 
1998), and cases cited. Further, summary judgment is appropriate 
when there is no genuine dispute as to the underlying factual issue of 
exactly what the merchandise is. Jd. ”Understood in that manner, 
there is nothing inherently incompatible with the summary judgment 
process if the court construes the relevant (competing) classification 
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headings, a question of law, determines what the merchandise at is- 
sue is, a question of fact; and if there is no genuine dispute over the 
nature of the merchandise, adjudges on summary judgment the proper 
classification under which it falls, the ultimate question in every clas- 
sification case and one that has always been treated as a question of 
law.” Id., at 1366. Here, there is no genuine dispute as to any mate- 
rial fact concerning exactly what the merchandise is or as to its use, 
and accordingly, summary judgment as to the classification issue in 
this case is appropriate. 


2 
THE IMPORTS ARE CLASSIFIABLE AS TOYS. 


Plaintiff argues that the imports were designed, constructed, and 
used solely by children for amusement during play activities, and 
therefore, are classifiable as toys. Defendant, however, insists that 
the imports per se have no amusement value, but serve solely as 
articles of practical utility, viz., a “shelter” or “tent,” in that they sim- 
ply provide children with an enclosed space or “base” for play and 
other activities. 

The meaning of the term “toy” is a question of law. Childcraft Edu- 
cation Corp. v. United States, 742 F.2d 1413 (Fed. Cir. 1984). The 
term “toy,” however, not defined in the HTSUS, and therefore, the 
court may seek guidance from the common meaning of the term. 
Fundamentally, the common meaning of a term may be gleaned from 
lexicographic authorities. Webster’s Third New International Dictio- 
nary of the English Language, Unabridged (1986), p. 2419, defines 
“toy” as: 3a: something designed for amusement or diversion rather 
than practical use b: an article for the playtime use of a child, either 
representational (as persons, creatures, or implements) and intended 
esp. to stimulate imagination, mimetic activity, or manipulative skill, 
or nonrepresentational (as balls, tops, jump ropes) * * *. Although 
not legally binding on the court, Chapter 95, HTSUS Explanatory 
Notes, Vol. 4, heading 95.03 (1 st Ed. 1986), is relevant. (“This Chap- 
ter covers toys of all kinds whether designed for the amusement of 
children or adults.”) (Emphasis added.) See also Additional U.S. Rule 
of Interpretation l(a), HTSUS, regarding tariff classifications con- 
trolled by use (controlling use is principal use). 

It is beyond peradventure that young children derive “amusement” 
not only from the stimulation of their imagination by the fictitious 
children’s characters and images imprinted on the imports, but also 
from the function of the imports to enclose the child while “playing 
fort,” “playing house,” playing “hide-and-seek,” and pretending to 
maneuver a spaceship, a car, etc. Hence, the enclosure afforded by 
the imports, its theme as a miniature house, vehicle, and the imag- 
ery stimulated by the graphics are all inextricably linked as the ele- 
ments of the amusement afforded by the imports. Thus, deponent 
Schreck testified (Dep. Tr. 44-45): 
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Q. And what would be the advantage of playing inside? You could 
just do that in a room. 


A. Yeah, but this is yours. This your place. This is like your 
secret place and nobody can see you and you can hide and you can 
do like, you know, magic things in their maybe. 


Q. And the play would be both active play and fantasy play? 


A. Yes, active play would be, in my opinion, you could have 
other articles in there with you, like a tea set or a car or other 
toys, something that you could physically touch and do some- 
thing with. Fantasy play, you only need imagination, or may you 
need your imagination, and, like, maybe a stick. And then you 
fantasize about it’s your fort or it’s your, I don’t know, or it’s your 
car, or it’s your castle. It’s your doll house. 


Judicial precedents addressing the classification of merchandise hav- 
ing both utility and amusement aspects are instructive in this case. 
Thus, in Childcraft Education Corp., 742 F.2d at 1415 (Fed. Cir. 1984), 
the Federal Circuit approved the determinative issue as couched by 
the trial court, citing Ideal Toy Corp. v. United States, 78 Cust. Ct. 28, 
33, C.D. 4688 (1977), “[w]hen amusement and utility become locked 
in controversy, the question becomes one of determining whether the 
amusement is incidental to the utilitarian purpose, or the utilitarian 
purpose incidental to amusement.” 

In Childcraft, certain machines known as “Teaching Typewriters,” 
“Touch to Learn,” and “Touch and Match,” used by pre-school chil- 
dren for educational purposes, were held by the appellate court, after 
an evaluation of the evidence under the “clearly erroneous” standard 
of review, not to be chiefly used for amusement but for educational 
purposes, and therefore, the Federal Circuit reversed the trial court’s 
determination that the imports were properly classified by Customs 
as toys. Likewise, in Pez Haas, Inc. v. United States, 46 Cust. Ct. 290, 
Abs. 65026 (1961), dispensers of peppermint candy imported and sold 
with a quantity of peppermints, and simulating a space gun (with the 
peppermints in the magazine compartments), used exclusively by 
children as a dispenser of the peppermint candy and never used with- 
out candy, were held to be candy dispensers, and the amusement de- 
rived by children from the dispensers was held by the court to be only 
incidental to their chief use as a candy dispenser. However, in Jdeal 
Toy Corp., supra, the court held that a baby playfloat was classifiable 
as a toy since the practical use of the device to support a child in 
water was incidental and the merchandise was essentially for the 
child’s amusement. 

In Traveler Trading Co. v. United States, 713 F. Supp. 409 (CIT 1989), 
adult Halloween costumes, although wearing apparel (and as such 
had utility), were held chiefly used as toys for amusement rather 
than wearing apparel since wearing the costumes itself had amuse- 
ment value. In United States v. Topps Chewing Gum, Inc., 440 F. 2d 
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1384 (CCPA 1971), round metal buttons imprinted with humorous 
slogans with a pin on the back so that they could be attached to and 
worn on clothing, and indeed exclusively so used, were nonetheless 
held properly classifiable as toys since the object of the buttons was 
to provide the same kind of amusement as playthings give. - 

See also Minnetonka Brands, Inc. v. United States, 110 F. Supp. 2d 
1020 (CIT 2000), Appeal Pending (imports of bubble bath packaging 
shaped and colored to represent well-recognized children’s charac- 
ters or icons filled with bubble bath for retail sale were held by Judge 
Wallach to be principally used by children for the product’s amuse- 
ment value after the containers were emptied of bubble bath, and 
hence are classifiable as toys under the factors outlined in United 
States v. Carborundum Co., 536 F.2d 373, 377 (Fed. Cir. 1976)). 

There is a line of cases presenting the correct classification of cer- 
tain merchandise having utility, but functional or structural deficien- 
cies as compared with the standard counterpart articles (i.e., “Jr. Edi- 
tions” ), and used as well for amusement. 

Thus, in Carson M. Simon & Co. v. United States, 66 Cust. Ct. 107, 
C.D. 4177 (1971), ukuleles that functionally could be played as practi- 
cal musical instruments, but were incapable of producing a sustained 
tune similar to that produced by standard ukuleles used as musical 
instruments, were held by the court to be chiefly used for amuse- 
ment, and therefore, classifiable as toys, not musical instruments. 

In Montgomery Ward & Co. v. United States, 62 Cust. Ct. 718, C.D. 
3853 (1969), accordions that had some utility as musical instruments, 
but could not be used for serious musical study because they had a 
shorter octave range and less bass notes than a standard beginner’s 
instrument, and were incapable of playing certain chords, were held 
to be toy musical instruments used for amusement, and therefore, 
classifiable as toys rather than as musical instruments. 

In William Shaland Corp. v. United States, 280 F. Supp. 457 (CIT 
1968), telescopes sold at sporting events, circuses, and carnivals were 
held properly classified as toys. 

In George G. Wagner Co. v. United States, 43 Cust. Ct. 360, Abs. 
63419 (1959), miniature food mixers designed and used for training 
children to use adult food mixers, but which lacked the essential char- 
acter of utensils serving a utilitarian purpose, were held to be chiefly 
used for amusement, and therefore, properly classifiable as toys. 

In J.C. Penney Purchasing Corp. v. United States, 10 CIT 727 (1986), 
plaintiff challenged the classification as toys of small, plastic replicas 
of cash registers incorporating a battery-operated calculator, arguing 
that the articles had practical and educational utility as a calculator. 
Based primarily on its examination of the samples of the merchan- 
dise, the J.C. Penney court found that the cash register replicas were 
designed and chiefly used for children’s amusement in play activities, 
rather than for use as practical calculators. 10 CIT at 730. Signifi- 
cantly, the court pointed up that while the testimony of record as to 
the use of the articles was quite limited, the samples in evidence were 
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probative of their use, citing Oxford International Corp. v United States, 
70 Cust. Ct. 217, 223, C.D. 4433 (1973) (“even where testimony as to 
actual use is very limited, the character and design of the sample 
itself may compel a finding as to the primary use of the merchan- 
dise”). , 

By contrast, in Western Stamping Corp. v. United States, 289 F. 
Supp. 1016 (CIT 1968), aff'd 417 F.2d 316 (1969), nonstandard, cheaply 
constructed typewriters that they lacked some common typewriter 
functions and were too inefficient and unsuitable for office use or 
instruction, but nonetheless still had sufficient features to have util- 
ity as typewriters for less demanding functional tasks as doing home- 
work, learning spelling, and letter writing were held not to be classi- 
fiable as toys. Similarly, in New York Merchandise Co. v. United States, 
294 F. Supp. 971 (CIT 1969), cheaply constructed baseball gloves simi- 
lar in design, features and characteristics of professional baseball gloves 
(viz., “Jr. Editions”), while inferior to professional gloves, were held 
by the court to be fully functional gloves used in organized games of 
baseball rather than for amusement. As stressed by the court in New 
York Merchandise, based entirely on an examination of the exhibit 
itself, “when one places the sample glove on one hand and pounds the 
other fist into the pocket, it becomes apparent that the importation is 
no mere toy, but a regular baseball glove modeled after those used by 
professional players.” Id. at 974. 

In the current case, while the imports may simulate the structural 
format of a tent, and have some utility as an enclosure in which chil- 
dren may play, they are clearly not practical tents or structures used 
as shelters. Rather, the tent format per se affords the element of en- 
closure or containment which for young children has enormous amuse- 
ment value in certain play activities. To the extent that such enclo- 
sure feature has any utility to young children, such utility is clearly 
incidental to its amusement value. 

In addition to the amusement derived by young children in various 
play activities based on the enclosure afforded by the imports, the 
imports per se have amusement value engendered by the colorful 
licensed graphics of children’s characters that create imagery and 
foster fantasy play both inside and outside the articles. Deponent Scott, 
a former Vice-President for Marketing for plaintiff, testified: 


[T]he children who used the [imported] products considered the 
products as an extension to imagery - - imaginative play. 


They played inside as well as outside the playhouses; and there- 
fore, we focused all our graphic design and decorating on the out- 
side of the playhouse since they were playing a good portion of the 
time outside the playhouse and not inside of the playhouse. 


Scott Dep. Tr. at 46. “Importers, merchants, and executives concerned 
with ordering, selling, distributing and promoting an article have to 
know the article’s chief use and properly give testimony as to such 
use.” Childcraft Education Corp., 742 F. 2d at 1416, quoting B. 
Shackman & Co. v. United States, 67 Cust. Ct. 372, 383 (1971). 
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In addition to amusement fostered by the import’s features of en- 
closure, simulation of miniature houses and vehicles, and of course 
the graphics, the merchandise described as “vehicle tents” have such 
features as mock steering wheels, that serve to further enhance the 
“pretend” or amusement value of a simulated vehicle. While obvi- 
ously a young child could nap in a simulated space ship or playhouse, 
defendant’s deponent Ms. Silberman testified without contradiction 
that there was “not a chance” that children would nap rather than 
play (Silberman Dep. Tr. at 46-48). Plaintiff’s advertising for the sub- 
ject merchandise stresses that the imports are “great for indoor and 
outdoor fun” (emphasis added), strongly suggesting cognitive amuse- 
ment rather than somnolence or napping. 


3 
THE TENTS COVERED BY THE CHAPTER 95, NOTE 1(U) EXCLUSION FOR “TENTS OR 
OTHER CAMPING GOODS” ARE CAMPING TENTS; THE SUBJECT IMPORTS ARE NOT 
CAMPING TENTS. 
Chapter 95, Note 1(u) reads: 
Notes 


1. This chapter does not cover: Court No. 98-01-00053 Page 16 
(u) Racket strings, tents or other camping goods, or gloves 
(classified according to their constituent material). 
[Emphasis added. ] 


Defendant argues that classification of the imports under subhead- 
ing 9503.90, HTSUS, is precluded by the exclusion of “tents or other 
camping goods” under Chapter 95, Note 1(u). Plaintiff, however, con- 
tends: the imports do not fall within the common meaning of “tent” 
since they are not designed or constructed to be used as “shelters”or 
to afford protection against the elements; even if the imports fall 
within the common meaning of “tent,” the Chapter 95, Note 1(u), 
exclusion for tents relied on by defendant covers only camping tents. 
As indicated supra, the imports are not used for camping. 

Focusing solely on the term “tents” in Note 1(u), defendant argues 
that the imports fall within the Chapter 95, Note 1, exclusion for 
“tents or other camping goods.” The meaning of a tariff term is a 
question of law. Mead Corp. v. United States, 185 F. 3d 1304, 1306 
(Fed. Cir. 1999), cert. granted, 120 S. Ct. 2193 (May 30, 2000); Totes, 
Inc. v. United States, 69 F. 3d 495, 498 (Fed. Cir. 1995); Brookside 
Veneers, Ltd. v. United States, 847 F.2d 786, cert. denied, 488 U.S. 943 
(1988). There is no statutory definition of the term “tents” as used in 
Chapter 95, Note 1(u) or elsewhere in the HTSUS. Defendant argues 
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that except for the fact that the subject articles are made of plastic 
rather than textile fabric,® they would fall within the definition of 
“tents” in the Explanatory Notes to heading 6306, HTSUS: 


Tents are shelters made of lightweight to fairly heavy fabrics of 
man-made fibers, cotton or blended textile materials, whether or 
not coated, covered or laminated, or of canvas. They usually have 
a single or double roof and sides or walls (single or double), which 
permit the formation of an enclosure. The heading covers tents 
of various sizes and shapes, e.g., marquees and tents for military, 
camping (including backpack tents), circus, beach use. They are 
classified in this heading, whether or not they are presented com- 
plete with their tent poles, tent pegs, guy ropes or other accesso- 
ries. [Emphasis added.] 

The term “tent,” is defined in Webster’s Third New International 
Dictionary, Unabridged, 1968, p. 2356, as: “1: a collapsible shelter of 
canvas or other material stretched and sustained by poles, usu. used 
for camping outdoors (as by soldiers or vacationers) * * *. (Emphasis 
added.) Other dictionary definitions of tents cited by defendant refer 
to shelters supported by poles and fastened by cord to pegs driven 
into the ground. Deft’s Mem. at 18. As previously indicated, the im- 
ports are not designed for attachment to the ground and they are not 
used for camping. 

Defendant maintains that the imports are used as a temporary “shel- 
ter,” viz., an enclosed interior space. Plaintiff, however, while not 
disputing that the imports provide interior space, insists they are not 
“shelters” in the sense they are designed or constructed to provide 
protection from the elements. 

The court agrees with plaintiff that the term “shelter” as used in 
most definitions of “tent” refers to temporary structures used for pro- 
tection against the elements. The imports while affording some en- 
closure,‘ are not “shelters” within most definitions of the term “tent” 
since the imports were neither designed nor constructed for protec- 
tion against the elements. Plaintiff cites a series of published Cus- 
toms Headquarters Ruling letters, Pltf’s Mem. at p. 22,n.52, in which 
Customs has consistently taken the position that “[a]lthough the term 
‘tents’ has been broadly construed by Customs to encompass many 
types of tents, all merchandise classifiable [as tents] in that heading 
must provide a minimum threshold of protection against the elements” 
(emphasis added). 

The court also agrees with plaintiff that in the context of the exclu- 
sion of “tents or other camping goods” in Chapter 95, Note 1(u), the 
tents referred to are camping tents. Defendant’s reading of the exclu- 


* The tents classifiable under heading 6306 are only those made of textile materials. Plastic products must be 
classified elsewhere under various tariff provisions based on use, constituent materials, etc 


* The vehicle tents only partially enclose a child (see addendum III) 
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sion under Chapter 95, Note 1(u) that focuses solely on the term 
“tents” and turns a blind eye to the immediately following words, “or 
other camping goods” (emphasis added) construes the term tents in 
disregard of the context of the exclusion read as a whole. 

Fundamentally, of course, courts interpret statutory language to 
carry out legislative intent. Nippon Kogaku (USA), Inc. v. United 
States, 673 F.2d 380, 383 (Fed. Cir. 1982). The first source for deter- 
mining legislative intent is the statutory language. United States v. 
Esso Standard Oil Co., 42 CCPA 144, 155 (1955). The words in Note 
1(u) “or other camping goods” (emphasis added) immediately follow- 
ing “tents,” establishes the context in which the term “tents” is to be 
applied, and thereby circumscribes, qualifies, and limits the type of 
tents that were intended by the drafters to be excluded from Chapter 
95 to those falling within the purview of “camping goods” (viz., camp- 
ing tents). 

In addition to context, plaintiff also urges the court to consider the 
grammatical construction of the exclusionary language with respect 
to the drafter’s use of commas to set off the language, “tents or other 
camping goods.” The manner in which commas are used grammati- 
cally expresses an intent to treat “tents or other camping goods’as a 
separate unitary category of goods rather than to read the term “tents” 
in isolation. See Strunk and White, The Elements of Style, 4 th Ed., p. 
93 (1993) (commas used to set off a phrase containing related words 
that function as a unit). If the term “tents” had been intended by the 
drafters to be read as a separate, distinct, and stand-alone exclusion 
and unqualified by the following words “or other camping goods,” as 
urged by defendant, Note 1(u) should have read, “racket strings, tents, 
camping goods, or gloves,” thus obviating any need for using the words 
“or other.” However, the foregoing words “or other” with the use of 
commas before “tents” and after “goods” are the words and grammati- 
-al construction used in Note 1(u). 

Plaintiff also invokes the well-settled canon of statutory interpreta- 
tion noscitur a sociis used to interpret statutory language by looking 
at associated words, See Black’s Law Dictionary, Seventh Ed. (1999), 
p. 1084; Jewelpak Corp. v. United States, 97 F. Supp. 2d 1192, 1196 
(CIT 2000), and authorities cited. In Note 1(u), the associated words 
“or other camping goods” suggest that the intended scope of the term 
“tents” is limited to those that are “camping goods.” 


4 
CUSTOMS’ RULINGS IN THIS CASE ARE NOT ENTITLED TO DEFERENCE. 
Defendant concedes that the issue of whether the imports are clas- 
sifiable as “toys,” was not “fully addressed at the highest level of the 
Customs Service Headquarters, when it issued HQ 961060,” a ruling 
that revoked its prior ruling in HRL 959629. Accordingly, even as- 
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suming arguendo that Customs rulings issued after notice and com- 
ment are generally entitled to deference,°® see Genesco v. United States, 
102 F. Supp. 2d 478 (CIT 2000), given the particular circumstances, 
neither ruling HQ 961060 nor the earlier revoked ruling, HRL 959629, 
are entitled to any deference. 


CONCLUSION 


Because the subject merchandise is classifiable under Chapter 95, 
defendant’s proposed classification under Chapter 39 is precluded by 
Note 2(u), which expressly excludes from Chapter 39 the articles of 
Chapter 95. See Minnetonka Brands, Inc., supra. See also Midwest 
Cannon Falls, Inc. v. United States, 122 F. 3d 1423, 1429 (Fed. Cir. 
1997). The rule of relative specificity in GRI 3(a) dictates the same 
result inasmuch as the provision for toys claimed by plaintiff is more 
specific than Customs’ basket provision classifications in this case. 
See Carl Zeiss, Inc. v. United States, 195 F. 3d 1375 (Fed. Cir. 1999). 

For the reasons set forth above, plaintiff's motion for summary 
judgment is granted, and defendant’s motion for summary judgment 
is denied. The merchandise is properly classifiable under subheading 
9503.90.00, HTSUS, and Customs is directed to reliquidate the en- 


° The court may interpret tariff provisions in accordance with a reasonable construction embodied in Cus- 
toms regulations, Haggar Apparel Co. v. United States, 526 U.S. 380 (1999), citing Chevron Corp. v. Natural 
Resources Defense Council, 467 U.S. 837 (1984); Mead Corp. v. United States, 185 F. 3d 1304 (Fed. Cir. 1999), cert 
granted, 120S. Ct. 2193 (May 30, 2000). No regulations have been called to the court’s attention relevant to the legal 
issues in this case. The Federal Circuit reiterated its holding in Mead that no deference should be accorded to 
Customs interpretations in ordinary rulings. See Carl Zeiss, Inc. v. United States, 195 F. 3d 1375 (Fed. Cir. 
1999).Oral argument in Mead is scheduled for November 8, 2000 in the United States Supreme Court. 
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Akin, Gump, Strauss, Hauer & Feld, L.L.P. (Warren E. Connelly, D. Michael 
Kaye, Lars-Erik A. Hjelm); Neville, Peterson & Williams (John M. Peterson, Michael 
K. Tomenga), Of Counsel, for Plaintiffs. 

David W. Ogden, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Barbara S. Williams, Attorney, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice; Chi S. Choy, 
Attorney, Office of Assistant Chief Counsel, International Trade Litigation, U.S. 
Customs Service, Of Counsel, for Defendant. 


OPINION 


Pocus, Judge: This matter is before the court on cross-motions for 
summary judgment. Plaintiffs, Uniden America Corporation and 
Uniden Financial, Inc. (collectively “Uniden”), challenge the determi- 
nation by the United States Customs Service (“Customs”) that cordless 


telephones imported by Uniden do not qualify for duty-free treatment 
under the Generalized System of Preferences (“GSP”). See 19 U.S.C. 
§§ 2461-2466 (1994).' The court has jurisdiction over this matter 
under 28 U.S.C. § 1581(a) (1994). 


BACKGROUND 


The article in question is a cordless handset telephone, Model CT301, 
manufactured by Uniden Philippines Laguna, Inc. (“UPLI”). The 
cordless telephone consists of three detachable components: a hand- 
set, a base unit, and an A/C adapter. Each cordless telephone incor- 
porates over 275 separate parts purchased by UPLI both in the Phil- 
ippines and in third countries. See Pl.’s St. of Facts, at | 3; Def.’s 
Resp. to Pl.’s St. Facts, at | 3. The A/C adapters UPLI installs in the 
telephones are purchased from a Chinese supplier for $1.14 each. 
See Pl.’s St. of Facts, at J 7; Def.’s Resp. to Pl.’s St. of Facts, at J 7. 

In June and July 1995, Uniden imported 7,922 units of Model CT301, 
and entered them as GSP eligible and thus duty-free under subhead- 


‘The GSP statute, 19 U.S.C. §§ 2461-2466, authorizes the President to prepare a list of beneficiary developing 
countries (“BDC”), and to designate products of those countries eligible for duty-free treatment. See Torrington 
Co. v. United States, 764 F.2d 1563, 1565 (Fed. Cir. 1985). The GSP was established by Congress in 1974 with the 
intention of “extendling] preferential tariff treatment to the exports of less-developed countries to encourage 
economic diversification and export development within the developing world.” S. Rep. No. 93-1298 (1974), 
reprinted in 1974 U.S.C.C.A.N. 7186, 7187. 
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ing 8525.20.50 of the Harmonized Tariff Schedule of the United States 
(“HTSUS”). See Pl.’s St. of Facts, at [] 12-15; Def.’s Resp. to Pl.’s St. 
Facts, at 49 12-15. The entered unit value of each Model CT301 
varied between $24.65 and $26.18. See Pl.’s St. of Facts, at JJ 12, 13; 
Def.’s Resp. to Pl.’s St. Facts, at [{ 12, 13. Customs classified the 
units under HTSUS subheading 8525.20.50,” see Pl.’s St. of Facts, at 
{ 16; Def.’s Resp. to Pl.’s St. of Facts, at J 16, but rejected Uniden’s 
request for GSP duty-free treatment of the telephones, see Stipula- 
tion and Order, at 1 (Nov. 29, 1999). Customs objected to the Chinese 
origin of the detachable A/C adapter. See HQ 560050 (Oct. 29, 1997). 
The statutory provision governing GSP status in this matter pro- 
vides as follows: 
§ 2463(b) Eligible articles qualifying for duty-free treatment 
(1) The duty-free treatment provided under section 2461 of this 
title shall apply to any eligible article which is the growth, 
product, or manufacture of a [BDC] if— 
(A) that article is imported directly from a [BDC] into the 
customs territory of the United States; and 
(B) the sum of (i) the cost or value of the materials pro- 
duced in the [BDC] . . . , plus (ii) the direct costs of 
processing operations performed in such [BDC]... is 
not less than 35 percent of the appraised value of such 
article at the time of its entry into the customs terri- 
tory of the United States. 


The Secretary of the Treasury, after consulting with the 
United States Trade Representative, shall prescribe such 
regulations as may be necessary to carry out this subsec- 
tion, including, but not limited to, regulations providing that, 
in order to be eligible for duty-free treatment under this 
subchapter, an article must be wholly the growth, product, 
or manufacture of a [BDC], or must be a new or different 
article of commerce which has been grown, produced, or 
manufactured in the [BDC]; but no article or material of a 
[BDC] shall be eligible for such treatment by virtue of hav- 
ing merely undergone— 

(A) simple combining or packaging operations 


19 U.S.C. § 2463(b) (1995). 
Thus, in order to qualify for the GSP, an article must satisfy three 


“The parties agree that in 1995, the year of the entries, the proper tariff classification for the imported 
merchandise was subheading 8525.20.50, HTSUS (1995) 


Transmission apparatus for radiotelephony, radiotelegraphy, radiobroadcasting or television, whether or 
not incorporating reception apparatus or sound recording or reproducing apparatus; television cameras 
Transmission apparatus incorporating reception apparatus Other: Cordless handset telephones 
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principal conditions. First, the eligible article must be “the growth, 
product, or manufacture of a [BDC].” 19 U.S.C. § 2463(b)(1) (hereinaf- 
ter “product of” test). To meet this “product of” test, the “article 
must [either] be wholly the growth, product, or manufacture of a 
[BDC], or must be a new or different article of commerce which has 
been grown, produced, or manufactured in the [BDC].” 19 U.S.C. § 
2463(b)(2). Second, an eligible article must be “imported directly from 
a [BDC] into the customs territory of the United States.” 19 U.S.C. § 
2463(b)(1)(A). Third, the sum of the cost or value of the materials 
produced in the BDC plus the direct costs of the BDC processing op- 
erations must not be less than thirty-five percent of the appraised 
value of such article at the time of entry. See 19 U.S.C. § 2463(b)(1)(B) 
(hereinafter the “thirty-five percent cost/value” requirement). 

Both parties agree that the articles in question were directly im- 
ported from a BDC and that the articles met the “thirty-five percent 
cost/value” requirement. See Stipulation and Order, at 2. The par- 
ties additionally agree that the article is not wholly the growth, prod- 
uct, or manufacture of a BDC. See Pl.’s Mem. Supp. Mot. Summ. J., 
at 8; Def.’s Mem. Supp. Cross-Mot. Summ. J., at 8. Customs also 
concedes that the plaintiffs’ assembly operation in the Philippines is 
more than a simple “combining or packaging” operation. See Pl.’s 
Mem. Supp. Mot. Summ. J., at 18; Def.’s Mem. Supp. Cross-Mot. 
Summ. J., at 23. Thus, what remains at issue is whether the “prod- 
uct of” requirement has been satisfied. And more specifically at issue 
is whether the cordless telephone is a new or different article of com- 
merce which has been grown, produced, or manufactured in the BDC. 
See Stipulation and Order, at 2. 

The legislative history of the GSP provision indicates: 


Section 2008 amends section 503(b) of the Trade Act of 1974 to 
insert the requirement in the rules of origin for determining duty- 
free treatment under the GSP program that an eligible article 
must be the growth, product, or manufacture of a [BDC]. Regula- 
tions issued by the Secretary of the Treasury, after consultation 
with the USTR, must provide that, in order to be eligible for GSP 
duty-free treatment, an article must be wholly the growth prod- 
uct, or manufacture of a [BDC] or must be a new or different 
article of commerce grown, produced, or manufactured (i.e., sub- 
stantially transformed) in the [BDC]. 


S. Rep. No. 101-252, at 44 (1990); reprinted in 1990 U.S.C.C.A.N. 928, 
971. As this court in SDI Techs. v. United States, 21 CIT 895, 977 F. 
Supp. 1235 1239 (1997), aff'd 155 F.3d 568 (Fed. Cir. 1998), explained: 
“[tlo be considered the growth, product, or manufacture of a BDC for 
GSP purposes, goods imported into the BDC from a third, non-BDC 
country must undergo a ‘substantial transformation’ in the BDC be- 
fore they are imported to [sic] the United States.” See SDI Techs., 21 
CIT at 897,977 F. Supp. at 1239 (citing FF. Zuniga v. United States, 
996 F.2d 1203, 1206 (Fed. Cir. 1993)(footnote omitted)); see also 
Torrington, 764 F.2d at 1568. 
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Customs and Uniden offer differing interpretations of the proper 
manner in which to apply the substantial transformation test. Cus- 
toms argues that the cordless telephones imported by Uniden were 
not substantially transformed in the BDC and thus do not qualify for 
GSP treatment. See Def.s Mem. Supp. Cross-Mot. Summ. J., at 5. 
According to Customs, each detachable component of an eligible ar- 
ticle must be substantially transformed in the BDC before an article 
qualifies for GSP. See id., at 13-14. Since the detachable A/C adapter 
for each cordless telephone was imported already assembled into the 
BDC from a non-BDC, Customs concludes that the entire cordless 
telephone is not eligible for GSP treatment. See id., at 15. Uniden 
counters that both the plain meaning of the GSP statute and its legis- 
lative history do not support a component-by-component application 
of the “product of” substantial transformation test. See Pl.’s Mem. 
Supp. Mot. Summ. J., at 13-14. 

Uniden filed a timely protest on November 22, 1995, and requested, 
on January 25, 1996, that the Port of Dallas-Fort Worth seek internal 
advice from Customs Headquarters, which it did on August 30, 1996. 
See id., at 6. In December of 1997, after Customs had issued HQ 
560050 (Oct. 29, 1997), the Port of Dallas-Fort Worth denied Uniden’s 
protest. See id.,at 7. Uniden filed asummons on April 28, 1998, and 
a complaint on June 28, 1998, in this court challenging Customs’ de- 
nial of its protest. See id. 


STANDARD OF REVIEW 

Summary judgment is appropriate when “the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any mate- 
rial fact and that the moving party is entitled to judgment as a matter 
of law.” USCIT R. 56(c). On a motion for summary judgment, this 
court must determine whether any genuine issues of material fact 
remain. The issue in this case is whether the statutory conditions as 
set out in 19 U.S.C. § 2463(b) have been satisfied. No issues of mate- 
rial fact exist, as the actual method of production of Uniden’s cordless 
handset telephones is not in dispute. All that remains to be decided 
is an issue of law; that is, the proper method of interpreting the “sub- 
stantial transformation” test as it pertains to this case. Summary 
judgment is therefore appropriate. 


DISCUSSION 
I. THE SUBSTANTIAL TRANSFORMATION TEST 

The parties agree that in order to qualify as the growth, product or 
manufacture of a BDC, a “substantial transformation” of the article 
must occur in the BDC. See Sassy, Inc. v. United States, 24 CIT __ 
slip op. 00-93, at 7 (Aug. 2, 2000). For GSP purposes, “a substantial 
transformation occurs when an article emerges from a manufactur- 
ing process with a name, character, or use which differs from those of 
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the original material subjected to the process.” Torrington, 764 F.2d 
at 1568 (citing Texas Instruments, Inc. v. United States, 681 F.2d 778, 
782 (CCPA 1982)).* 4 

Here, each cordless telephone has experienced a change in both name 
and use from its original materials. Each of the components of the 
cordless telephone, including the A/C adapter, has a different name from 
the article which emerges. The 275 parts, including the A/C adapter, 
together form a new article with a new name: the cordless telephone. In 
addition, the use of the cordless telephone differs from that of any of its 
components. The use of the A/C adapter is to supply power. This differs 
from the use of a cordless telephone: to communicate via telephone 
wires. Thus, the name and use of the original materials have changed 
during the process of manufacturing the cordless telephones in the BDC. 

The character of the finished article also differs from that of the origi- 
nal materials. The term “character” is defined as “one of the essentials 
of structure, form, materials, or function that together make up and 
usually distinguish the individual.” National Hand Tool Corp. v. United 
States, 16 CIT 308, 311 (1992)(citing Webster’s Third New International 
Dictionary (1981)). Here, the cordless telephone has a character and 
identity separate and distinct from any of its parts. The A/C adapter 
neither characterizes nor defines the cordless telephone in question. 
Rather, the adapter itself is part of a larger article which is characterized 
by its use as a telephone. Although some of the components, including 
the A/C adapter, are readily identifiable, the function of the finished 
article differs from its components, as discussed above. 

These conclusions are supported by the results of applying the “es- 
sence test,” which is used by this court to determine if there has been a 
change in character. See SDI Techs., 21 CIT at 899, 977 F. Supp. at 1240 
(“The relation between essence and character is apparent in Webster’s 
New World Dictionary which defines ‘character’ as ‘a distinctive trait, 
quality, or attribute; characteristic’ or ‘essential quality.”)(citing Webster’s 
New World Dictionary 235 (3" C. ed. 1988)). In applying the “essence” 
test to this case, the question is whether the A/C adapter imparts the 
essential character of the cordless telephone. See Uniroyal, Inc. v. United 
States, 3 CIT 220, 225, 542 F. Supp. 1026, 1030 (1982), aff'd 702 F.2d 1022 
(Fed. Cir. 1983)(holding that imported shoe uppers added to an outer 
sole in the United States were “the very essence of the finished shoe” 
and thus were not substantially transformed); see also National Juice 


“The ‘name, character or use’ test is entitled to continued adherence in view of its affirmance in recent 
opinions by our appellate court.” Koru North America v. United States, 12 CIT 1120, 1126, 701 F. Supp. 229, 234 
(1988) (citing Ferrostaal Metals Corp. v. United States, 664 F. Supp. 535, 538 (1987)); see also Torrington, 764 F.2d 
at 1568; Belcrest Linens v. United States, 741 F.2d 1368, 1372 (Fed. Cir. 1984)) 


‘No article or material of a BDC satisfies the “product of” substantial transformation test by virtue of having 
merely undergone “(a] simple combining or packaging operation.” 19 U.S.C. § 2463(b)(2)A). The production must 
be a “significant manufacturing process, and not a mere ‘pass-through’ operation” to be considered a substantial 
transformation. Torrington, 764 F.2d at 1571. As noted above, the parties here agree that the plaintiffs’ assembly 
operation in the Philippines is more than a simple “combining or packaging” operation. 
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Prods. Ass’n v. United States, 10 CIT 48, 61, 628 F. Supp. 978, 991 
(1986)(holding that imported orange juice concentrate “imparts the es- 
sential character” to the completed orange juice and thus was not sub- 
stantially transformed )(internal cites omitted). 

We answer in the negative. The essence of the telephone is housed in 
the base and the handset. Consumers do not buy the article because of 
the specific function of the A/C adapter, but rather because of what the 
completed handset and base provide: communication over telephone 
wires. In short, the A/C adapter does not “impart the essential charac- 
ter” of the cordless telephone, and the cordless telephone may therefore 
be considered as having a character different from the A/C adapter. Ac- 
cordingly, as a matter of law, because the name, use and character of the 
original materials have changed during the process of manufacturing, a 
substantial transformation has occurred. The cordless telephone is a 
new or different article of commerce which has been grown, produced, 
or manufactured in the BDC. 


In arguing for the opposite conclusion, Customs apparently confuses 
the appropriate application of the “thirty-five percent cost/value” test 
with the “product of” test. In 19 U.S.C. §2463(b), the substantial trans- 
formation test is employed twice. First, it is used to determine whether 
an article is a “product of” the BDC. Then it is used to determine if 
thirty-five percent of the eligible article is made or processed in the 
BDC. In order to achieve the aim of these different and separate provi- 
sions of the statute, the substantial transformation test must itself be 
applied differently and separately.® 

Customs’ argument is that the “product of” test is governed by 19 
C.F.R. § 10.177, which, in relevant part, provides: 


‘Substantial transformation tests are used in a variety of different trade-related contexts. See SDI Techs., 21 CIT 
at 897 n.2, 977 F. Supp. at 1239 n.2 (citing National Juice Prods., 10 CIT at 58 n.14, 628 F. Supp. at 988 n.14). “While the 
tests applied to establish conformance with the statutes are similar, the outcomes may differ because the 
statutes differ both in language and purpose.” Jd., 977 F. Supp. at 1239 n.2 

The “thirty-five percent cost/value” test provides that 


The duty-free treatment provided under section 2461 of this title shall apply to any eligible article which is 
the growth, product, or manufacture of a [BDC] if B) the sum of (i) the cost or value e materials produced 
in the [BDC] , plus (ii) the direct costs of processing operations performed in such [BDC] is not less 
than 35 percent of the appraised value of such article at the time of its entry into the customs territory of the 
United States 

19 U.S.C. § 2463(b\ 1B) 

The aim of this test is to calculate whether a fraction (at least thirty-five percent, or 7/20ths) of an article qualifies 
as a product of a BDC. In so doing, it is necessary to apply the substantial transformation test to fractions of the article, 
rather than to the article as a whole. In other words, to identify whether an article meets the “thirty-five percent cost/ 
value” test, a substantial transformation analysis must initially be made on each non-de nis component of the 
article (whether detachable or not). This test is used to determine which components may be considered for GSP 
purposes as originating in the BDC. The determination is made by calculating the proportion of the combined value 
of the BDC components and BDC processing operation costs to the value of all components, including the non-BDC 
components. If the resulting number is thirty-five percent or higher, then the “thirty-five percent cost/value” test is 
satisfied. And if it is, the mere fact that one detachable component does not meet the substantial transformation test 
does not disqualify the entire article from GSP eligibility. Here, both parties agree that the cordless telephone 
satisfies the “thirty-five percent cost/value” test, even though the A/C adapter is a detachable component and itself 
has not been substantially transformed 

The “product of” test mandates the following for GSP purposes: the “article must [either] be wholly the growth, 
product, or manufacture of a [BDC], or must be a new or different article of commerce which has been grown, 
produced, or manufactured in the [BDC].” 19 U.S.C. § 2463(b\ 2). Ifthe article is not “wholly the product . . . of a [BDC],” 
the substantial transformation test must be employed. The “product of” test makes clear that its application must 
be to the “eligible article.” The aim of the “product of” test is not to determine, as with the “thirty-five percent cost/ 
value” test, whether a fraction or a part of an eligible article is a product of the BDC, but rather to see if the entire 
“eligible article” is a product of the BDC. Just as in the “thirty-five percent cost/value” test, the mere fact that one 
detachable component is not a BDC product does not automatically disqualify the entire article from GSP eligibility. 
While the component-by-component analysis is appropriate for the “thirty-five percent cost/value” test, the “product 
of” test must be applied to the article as a whole 
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§ 10.177 Cost or value of materials produced in the [BDC]. 


(a) “Produced in the [BDC]” defined. For purposes of §§ 10.171 
through 10.178, the words “produced in the [BDC]” refer to 
the constituent materials of which the eligible article is com- 
posed which are either: 

(1) Wholly the growth, product, or manufacture of the [BDC]; 
or 

(2) Substantially transformed in the [BDC] into a new and 
different article of commerce. 


19 C.F.R. § 10.177(a)(1)-(2) (1995). Apparently, according to Customs, § 
10.177’s requirement that the thirty-five percent cost/value test be ap- 
plied to each of a product’s “constituent materials” must somehow also 
compel us to apply the “product of” test to each component. The title of 
19 C.F.R. § 10.177, “Cost or value of materials produced in the [BDC],” 
however, clearly demonstrates that the regulation limits itself to ex- 
plaining the proper application of the “thirty-five percent cost/value’” test, 
not the entirety of 19 U.S.C. § 2463(b). 19 C.F.R. § 10.177 does not 
regulate the appropriate application of the “product of” test. 

The major flaw in Customs’ argument is its erroneous assumption 
that the substantial transformation test must be applied to each detach- 
able component rather than to the article as a whole in order to satisfy 
the “product of” test. A plain reading of 19 U.S.C. § 2463(b)(1) and the 
provision that further explains it, 19 U.S.C. § 2463(b)(2), however, con- 
firms that an article, not each detachable component of an article, must 
become “a new or different article of commerce which has been grown, 
produced, or manufactured in the [BDC].” 19 U.S.C. § 2463(b)\(3). This 
“article [must] emerge[ | from a manufacturing process with a name, 
character, or use which differs from those of the original material sub- 
jected to the process.” Torrington, 764 F.2d at 1568 (citing Texas Instru- 
ments, 681 F.2d at 782). The article in this case, the cordless telephone, 
does emerge from a manufacturing process with a name, character, and 
use which differs from those of the original material subjected to the 
process. 

Customs asserts that absurd outcomes will result if the “product of” 
test is not applied, as it recommends, in a manner which disqualifies any 
article with a non-BDC detachable component.® See Def.’s Mem. Supp. 
Cross-Mot. Summ. J., at 13. In Customs’ words, “[a]ny product which is 


°Customs’ primary contention is that each detachable component of the cordless telephone must be substan- 
tially transformed before GSP duty-free treatment can be extended. Although detachable non-BDC components 
do not automatically disqualify an article from GSP duty-free treatment, Customs contends that the specific 
facts of this case warrant such a disqualification. Uniden’s cordless telephone, according to Customs, should 
be denied GSP treatment because its A/C adapter is not permanently assembled into the telephone. See Def.’s 
Cross-Mot. Summ. J., at 13. Customs’ distinction as to whether a component has been substantially transformed 
thus rests on whether a “detachable” part is easily detachable from the outside of the article. For instance, 
Customs ruled that removable rechargeable battery packs, when inserted into an article, were substantially 
transformed, thus allowing the entire article to qualify for GSP duty-free treatment. See HQ 559634 (Aug. 8, 1996); 
see also HQ 559336 (Mar. 13, 1996)(holding that snap-in adapter in base of laptop computer does not disqualify 
the overall article from GSP duty-free status); HQ 560633 (Nov. 13, 1997)(holding that optional foreign compo- 
nents installed inside laptop computer (e.g., fax modem) do not disqualify laptop computer from GSP duty-free 
treatment). In practice, Customs grants GSP privileges to detachable non-BDC components if they are as- 
sembled inside the article. Thus, Customs bases some of its substantial transformation decisions on a series of 
distinctions such as component versus article, detachable component versus non-detachable component and 
detachable component attached to outside of article versus detachable component attached to inside of article. 
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comprised of more than one separate part would qualify for GSP treat- 
ment provided a single part was substantially transformed in the BDC.” 
Id. In making its case, Customs uses the example of a coffee pot and 
lid; it contends that, if Uniden’s interpretation prevails, the GSP would 
apply “to an entire coffee pot, even if only the lid were manufactured 
in the BDC, while the remainder of the coffee pot were simply im- 
ported into the BDC from a non-BDC country.” Jd. Customs insists 
that if the court rules against its interpretation, the resulting situa- 
tion will be one in which “even if only one of the three components in 
[Uniden’s] imported cordless telephones was substantially transformed 
in the BDC, it would still qualify for duty-free treatment.” Id. Cus- 
toms concludes that the court is left with only one remaining rational 
alternative: to mechanistically disqualify from GSP eligibility any ar- 
ticle with a minor non-BDC detachable component.’ 

Customs, however, does not consider the absurdity that would re- 
sult if its own interpretation of the “product of” test were the rule. 
Applying Customs’ component-by-component analysis would mean that 
a simple non-BDC nut and screw set meant to be installed by the 
consumer could conceivably disqualify an article from GSP eligibility. 
Even in Customs’ own electric coffee pot analogy, if the lid were the 
only non-BDC component, Customs would declare the entire article 
ineligible for GSP treatment, despite the technological expertise and 
work required to build the pot’s electrical and heating components. 
In order to be consistent with the statute, the “product of” test must 
be applied not to each detachable component, but rather to the BDC 
article as a whole. 

Regulations governing the application of the Caribbean Basin Ini- 
tiative (CBI) further indicate that the manufacturing process used 
here satisfies the GSP “product of” test. Uniden argues that because 
Congress intended the GSP to be applied in the same manner as the 
CBI, the CBI legislative history is relevant to its discussion of the 
GSP. See Pl.’s Mot. Supp. Summ. J., at 8-9. In support of this argu- 
ment, Uniden cites a Senate Report presented in connection with the 
1990 amendment to the GSP statute. The purpose of the 1990 amend- 
ment was: 


to ensure that duty-free treatment under the CBI is not applied 
more restrictively than under the GSP program and that the GSP 
rules of origin do not become a loophole for duty-free treatment 
not intended under the CBI program. As a result of the amend- 
ment, the origin rules and regulations under the two programs 
would be identical. 


S. Rep. No. 101-252, at 44; reprinted in 1990 U.S.C.C.A.N. at 971 


‘Customs does not, however, argue that a de minimis detachable non-BDC component must make an otherwise 
eligible article ineligible for GSP treatment. The principle of de minimis non curat lex (“the law does not care 
for trifles”) is an established principle in law regarding imported goods. See Alcan Aluminum Corp. v. United 
States, 165 F.3d 898, 903 (Fed. Cir. 1999). Plaintiff has filed a Notice for Leave to File a Supplementary Memo- 
randum raising the issue of whether the cordless telephone’s non-BDC material is de minimis. Given today’s 
disposition concerning the plain meaning of 19 U.S.C. § 2463(b), we do not reach the de minimis issue here 
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(emphasis added). Congress made clear its intent that the CBI and 
GSP origin rules should be applied identically; thus, the regulations 
in place that govern the application of the CBI are directly relevant to 
determining the correct application of the GSP. 

Here, the relevant CBI regulations are found at 19 C.F.R. §§ 10.191- 
.198 (1995). 19 C.F.R. § 10.195(a)(2) provides: 


(ii) For purposes of this section, simple combining or packaging 
operations . . . shall not be taken to include processes such as the 
following: (A) The assembly of a large number of discrete compo- 
nents onto a printed circuit board ...(D) A simple combining or 
packaging operation . . . coupled with any other type of process- 
ing such as testing or fabrication (e.g., a simple assembly of a 
small number of components, one of which was fabricated in the 
[BDC] where the assembly took place). 

The fact that an article or material has undergone more than a 
simple combining or packaging operation . . . is not necessarily 
dispositive of the question of whether that processing constitutes 
a substantial transformation for purposes of determining the coun- 
try of origin of the article or material. 


19 C.F.R. § 10.195(a)(2)(i) (emphasis added). 

The use of “not necessarily dispositive” indicates that, barring fac- 
tors to the contrary, “[t]he assembly of a large number of discrete 
components onto a printed circuit board” may be construed as evi- 
dence that the substantial transformation test has been satisfied. 
Here, the extensive manufacturing process Uniden employs includes 
the complex assembly of numerous discrete components onto a printed 
circuit board, as well as a combining and packaging operation coupled 
with other forms of fabrication and assembly. 


II. TrEAsuRY DECISION 91-7 


Customs claims that Treasury Decision 91-7 applies to the case at 
hand. See Def.’s Cross-Mot. Summ. J., at 20-22 (citing T.D. 91-7, 25 
Cust. B. 7 (1991)). T.D. 91-7 states in plain language that “[t]his rul- 
ing concerns the tariff treatment and country of origin marking of 
imported sets, mixtures and composite goods... .” 25 Cust. B. at 8. 
Issue 2 of T.D. 91-7 is accordingly titled “Eligibility of Sets, Mixtures 
and Composite Goods for Special Tariff Treatment Programs.” 25 
Cust. B. at 14 (emphasis added). Customs readily concedes that 
Uniden’s cordless telephones are not “sets, mixtures [or] composite 
goods,” see Def. Mem. Supp. Cross-Mot. Summ. J., at 20, and thus are 
not classifiable under General Rule of Interpretation (“GRI”) 3(b), 
HTSUS, but rather under GRI 1, HTSUS, as articles. Nonetheless, 
Customs contends, without citing any authority, that this court should 
extend T.D. 91-7’s reach to cover GRI 1 articles as well as GRI 3(b) 
sets. See id. at 21-22. 

The plain language of T.D. 91-7, however, indicates that it is meant 
to cover only sets, mixtures, and composite goods: “This document 
sets forth the position of the U.S. Customs Service regarding certain 
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issues that have arisen concerning the tariff treatment and country 
of origin marking of sets, mixtures, and composite goods.” 25 Cust. 
B. at 7 (emphasis added). Accepting Customs’ interpretation would 
violate the plain language of T.D. 91-7, which by its terms is limited 
in application to GRI 3 articles. If the Department of the Treasury 
had meant for T.D. 91-7 to apply to GRI 1 articles, it would not have 
chosen to make frequent use of the very specific language “sets, mix- 
tures and composite goods” throughout T.D. 91-7. Consequently, nei- 
ther T.D. 91-7 nor its principles apply here. 


III. THE PURPOSE OF THE GSP 

The legislative history indicates that Congress’ intent with respect 
to the GSP was “to extend preferential tariff treatment to the exports 
of less-developed countries to encourage economic diversification and 
export development within the developing world.” S. Rep. No. 93- 
1298, reprinted in 1974 U.S.C.C.A.N. at 7187. Courts have identified 
a number of factors to determine whether the “fundamental purpose” 
of the GSP—“fostering industrialization in BDC’s”—is being served by 
particular applications of the substantial transformation test. 
Torrington, 764 F.2d at 1565. The court in Texas Instruments looked 
at the number of employees requiring technical training to perform 
their work in determining whether the production operation at issue 
promotes the purposes of the GSP. See 681 F.2d at 785. The SDI 
Technologies court examined whether such technical training will “lay| 
| the groundwork for the acquisition of even higher skills and more 
self-sufficiency,” and whether “complex manufacturing took place in 
[the BDC].” SDI Techs., 21 CIT at 901, 977 F. Supp. at 1242 (quoting 
Texas Instruments, 681 F.2d at 785). The SDI Technologies court also 
noted that “[t]he GSP program ... is not meant to encourage an 
increase in the number of simple labor intensive jobs within a BDC.” 
Id., 977 F. Supp. at 1242. 

The assembly of over 275 separate components does not constitute 
the kind of simple labor intensive work the GSP would seek to deny. 
Indeed, the eleven-step manufacturing process, consisting of auto- 
matic and manual insertion of parts onto printed circuit boards with 
electronic and mechanical parts which are then permanently bonded, 
constitutes “technical training [which] will ‘lay[ ] the groundwork for 
the acquisition of even higher skills and more self-sufficiency.” Jd., 
977 F. Supp. at 1242. As mentioned earlier, this process constitutes 
more than just “simple combining packaging operations.” Uniden’s 
cordless telephone is precisely the kind of article Congress intended 
to qualify for duty-free treatment under the GSP. 


IV. DEFERENCE TO Customs’ LEGAL INTERPRETATIONS 


For the reasons explained above, the legal interpretation made by 
Customs here is inconsistent with the GSP statute. If the court is 
presented with two reasonable interpretations of the statute-i.e., that 
of the agency and that of the petitioner—the court may be required to 
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defer to the interpretation of the agency. See Chevron U.S.A. Inc. v. 
Natural Resources Defense Council, 467 U.S. 837, 842-45 (1984); but 
see Christensen v. Harris County (120 S. Ct. 1655 (2000)); Genesco, 
Inc. v. United States, 24 CIT __, __, 102 F. Supp. 2d 478, 484 (2000). 
The court will not, however, allow an agency, under the guise of law- 
ful discretion, to alter or ignore the intent of Congress or the guiding 
purpose of the statute. See id. at 842-43. Accordingly, even assuming 
arguendo that ordinary Customs rulings are generally entitled to def- 
erence,® Customs is not entitled to any deference here. See ERO 
Industries, Inc. v. United States, 24 CIT __, __, slip op. 00-138, at 19- 
20 (Oct. 19, 2000). 


CONCLUSION 
For the foregoing reasons, we hold that Customs incorrectly denied 
duty-free treatment to Uniden’s imported cordless telephones under 
the GSP. Accordingly, Customs’ motion for summary judgment is 
denied. In turn, Uniden’s motion for summary judgment is granted 
and judgment is entered for Uniden. 


JUDGMENT 


UNIDEN AMERICA CORPORATION AND UNIDEN FINANCIAL, INC., PLAINTIFFS U. 
UNITED.STATES, DEFENDANT 


Court No. 98-05-01311 
(Decided October 30, 2000) 


PoGuE Judge: This action has been duly submitted for decision, and 
this Court, after due deliberation, has rendered a decision herein; 
now, in conformity with that decision, it is hereby 

ORDERED that Plaintiffs’ motion for summary judgment is granted; 
and it is further 

ORDERED that Defendant’s motion for summary judgment is de- 
nied; and it is further 

ORDERED that final judgment is entered for the Plaintiff. 


°Mead Corp. v. United States, 185 F.3d 1304 (Fed. Cir. 1999), cert. granted, 120 S.Ct. 2193 (May 30, 2000), held 
that no deference should be accorded to legal interpretations contained in ordinary Customs rulings. See also 
Carl Zeiss, Inc. v. United States, 195 F.3d 1375 (Fed. Cir. 1999). The Supreme Court will hear oral argument in 
Mead on November 8, 2000. 
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(Slip Op. 00-140) 


FORMER EMPLOYEES OF SIEMENS INFORMATION COMMUNICATION NETWORKS, 
INC., PLAINTIFFS v. ALEXIS HERMAN, SECRETARY, UNITED STATES DEPARTMENT 
Or LABOR, DEFENDANT 


Court No. 99-11-00681 


Plaintiff, on behalf of himself and other workers at a communications 
technology firm, brought action contesting the Secretary of Labor’s (“Secretary”) 
denial of their petition for certification of eligibility to apply for trade adjustment 
assistance under the Trade Act of 1974, 19 U.S.C. §§ 2271-2322, 2395 (1994). The 
United States (“Government”) on behalf of the Secretary moved pursuant to 
USCIT R. 12(b)(1) to dismiss complaint for lack of subject matter jurisdiction on 
the grounds that Plaintiffs failed to commence action within sixty days of 
publication of Secretary’s final determination in the Federal Register. Plaintiffs 
claimed that sixty-day statutory time period for commencing suit is subject to 
equitable tolling, and that equitable tolling was warranted under the facts. 
Government countered that sixty-day period for commencing suit is not subject to 
equitable tolling and that, even if equitable tolling were available, the facts did not 
justify equitable tolling of statutory time period. The Court of International Trade, 
Eaton, J., held: (1) sixty-day statutory time period for commencing an action 
under 28 U.S.C. § 1581(d)(1) (1994) challenging a final determination of the 
Secretary under 19 U.S.C. § 2273 is subject to equitable tolling; but (2) facts 
presented did not warrant equitable tolling of statutory time period. 


[Defendant’s motion granted.] 
(Decided: November 1, 2000) 


Neville Peterson & Williams (John M. Peterson, Maria E. Celis, and Curtis W 
Knauss), for Plaintiffs. 

David W. Ogden, Assistant Attorney General of the United States; David M. 
Cohen, Director, Commercial Litigation Branch, Civil Division, United States 
Department of Justice; Velta A. Melnbrencis, Assistant Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Franklin 
E. White, Jr.), for Defendant. 


OPINION 

EATON, Judge: Plaintiffs seek judicial review of the Secretary of 
Labor’s (“Secretary”) denial of their petition for certification of 
eligibility to apply for trade adjustment assistance under the Trade Act 
of 1974, 19 U.S.C. §§ 2271-2322, 2395 (1994). The United States 
(“Government”) on behalf of the Secretary moves pursuant to USCIT 
R. 12(b)(1) to dismiss the complaint for lack of subject matter 
jurisdiction. The Government asserts that Plaintiffs commenced this 
action beyond the sixty-day statutory time period within which an 
aggrieved party may file suit under 28 U.S.C. § 1581(d)(1) (1994) to 
contest a final determination of the Secretary with respect to the 
eligibility of workers for trade adjustment assistance. Plaintiffs claim 
that jurisdiction is properly invoked because the sixty-day statutory 
time period for commencing an action under 28 U.S.C. § 1581(d)(1) is 
subject to equitable tolling and should, under the facts, be equitably 
tolled. The Court for the reasons set forth below grants the 
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Government’s motion to dismiss. 


STANDARD 


Because they seek to invoke the court’s jurisdiction, Plaintiffs have 
the burden of proving its existence by a preponderance of the evidence. 
See McNutt v. Gen. Motors Acceptance Corp., 298 U.S. 178, 189 (1936); 
Reynolds v. Army and Air Force Exch. Serv., 846 F.2d 746, 748 (Fed. 
Cir. 1988). Where the movant, in this case, the Government, presents 
a factual attack on the court’s jurisdiction by alleging that an action is 
time barred, see Takashima U.S.A., Inc. v. United States, 19 CIT 673, 
677, 886 F. Supp. 858, 861 (1995), the court is “free to weigh the 
evidence and satisfy itself as to the existence of its power to hear the 
case.” Mortensen v. First Fed. Sav. & Loan Ass’n, 549 F.2d 884, 891 
(3d Cir. 1977); see Cedars-Sinai Med. Ctr. v. Watkins, 11 F.3d 1573, 
1583-84 (Fed. Cir. 1993); see also Gibbs v. Buck, 307 U.S. 66, 71-72 
(1939) (“As there is no statutory direction for procedure upon an issue 
of jurisdiction, the mode of its determination is left to the trial court.”). 
Accordingly, this Court, pursuant to an evidentiary hearing held on 
July 26, 2000, makes the following findings of fact. 


Facts 


On March 18, 1999, Dorothy Sharp, Donna Williams, and Roger 
Barnes, on behalf of 294 workers at the Cherry Hill, New Jersey, 


production facility of Siemens Information Communication Networks, 
Inc. (“Siemens”), filed a petition for certification of eligibility to apply 
for trade adjustment assistance. (Pls.’ Ex. 1.) The petition was filed 
in anticipation of layoffs that were scheduled to begin on May 28, 1999, 
resulting from the impending shutdown of the Cherry Hill facility. 
Following an investigation conducted by the Department of Labor’s 
Office of Trade Adjustment Assistance (“OTAA”),' Grant D. Beale, the 
OTAA Acting Director and certifying officer,” issued a negative 
determination thus denying the Siemens workers’ petition for 
certification. See Notice of Determinations Regarding Eligibility to 


1 OTAA is responsible for investigating petitions filed by or on behalf of a group of workers for certification 
of eligibility to apply for trade adjustment assistance. 29 C.F.R. § 90.12 (1999) 

2A certifying officer is an official in the Department of Labor’s Employment and Training Administration 
to whom the Secretary has delegated the responsibility of making determinations and issuing certifications of 
eligibility for trade adjustment assistance. 29 C.F.R. § 90.2. Hereinafter any references to the “Secretary” 
include such delegate. 
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Apply for Worker Adjustment Assistance and NAFTA Transitional 
Adjustment Assistance, 64 Fed. Reg. 27,810 (May 21, 1999). Mr. Beale 
notified the petitioners of the Secretary’s negative determination by 
individual letters dated May 3, 1999. (Pls.’ Ex. 2.) Each letter further 
informed the recipient that the workers had 30 days from the date of 
the publication of the determination in the Federal Register in which 
to request administrative reconsideration. 

Following the instructions in this letter, Ms. Sharp and Ms. Williams 
promptly wrote to the Secretary requesting reconsideration of the 
negative determination. (Pls.’ Ex. 4.) Petitioners’ request for 
reconsideration was denied and, by letter dated July 27, 1999 (“July 27 
letter”), Mr. Beale notified the petitioners of the denial and of the 
availability of judicial review. The July 27 letter states in relevant 
part: 


The Department of Labor has recently issued a notice of negative 
determination regarding application for reconsideration for the 
above referenced firm. Enclosed is a copy of the notice which 
will be published shortly in the Federal Register. 


You have sixty days from the date this decision is published in 

the Federal Register to file for judicial review of the Department’s 
negative determination. Petitions for judicial review must be filed 
with the U.S. Court of International Trade, 1 Federal Plaza, New 
York, New York 10007. Further information regarding 


procedures or instituting an action in the U.S. Court of 
International Trade may be obtained from the Office of the Clerk 
at the above address. The phone number for the clerk of the Court 
is (212) 264-7090. 

There are other training and reemployment services available to 
dislocated workers through the Economic Dislocation and Worker 
Adjustment Assistance (EDWAA) program under Title III of the 

Job Training Partnership Act (JTPA). The workers are 
encouraged to inquire about their State’s plans for providing job 
training, job search, relocation and other reemployment services 
to unemployed and dislocated workers under this program. 


For further information on assistance under Title III of the JTPA, 
you should contact Mr. Thomas Drabik, Director, Rapid Response 
Team, Labor Management Committee, New Jersey Department 
of Labor, CN 058, Trenton, NJ 08625, telephone 1-800-343-3919. 


’ A group of workers is eligible to apply for trade adjustment assistance if the Secretary determines 


(1) that a significant number or proportion of the workers in such workers’ firm or an appropriate 
subdivision of the firm have become totally or partially separated, or are threatened to become totally 
or partially separated, 


that sales or production, or both, of such firm or subdivision have decreased absolutely, and 


that increases of imports of articles like or directly competitive with articles produced by such 
workers’ firm or an appropriate subdivision thereof contributed importantly to such total or partial 
separation, or threat thereof, and to such decline in sales or production 


19 U.S.C. § 2272(a). In this case, the Secretary determined that the Siemens workers failed to meet the group 
eligibility requirement of 19 U.S.C. § 2272(a\(3). See 64 Fed. Reg. at 27,810 
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If we may be of further assistance you may call this office at 

(202) 219-4820. 
(Pls.’ Ex. 5.) Notice of the negative determination regarding the 
Siemens workers’ application for reconsideration was published in the 
Federal Register on August 11, 1999. See Siemens ICNa/k/a Siemens 
Information Communications Networks, Inc., Cherry Hill, NJ; Notice 
of Negative Determination Regarding Application for Reconsideration, 
64 Fed. Reg. 43,728 (August 11, 1999). 

Plaintiffs, however, made no immediate attempt to contact this 
court. Instead, according to the testimony of Mr. Lawrence Scott, one 
of the former Siemens employees, they “decided that [they] would go 
directly to Mr. Beale.” (Transcript of July 26, 2000 evidentiary hearing 
(“Tr.”) 29:5-6.) Consequently, Ms. Sharp and Mr. Scott called Mr. 
Beale in early September 1999. Mr. Scott told Mr. Beale during this 
conversation that he possessed important information regarding the 
Siemens denial, and that he wished to present it to him. Unable to 
recall the exact status of the Siemens case, and without attempting to 
ascertain the status of the callers’ petition, Mr. Beale stated in reply 
that “[t|his [was] not a[n] unlimited denial process” (Tr. 13:24—25), but 
did not discourage Mr. Scott from submitting the additional 
documentation. Mr. Scott and Ms. Sharp ended the call without 
making any inquiries with respect to the July 27 letter, or to the sixty- 
day time limit for seeking judicial review mentioned therein. 

On or about September 27, 1999, Mr. Scott attempted to fax to Mr. 
Beale a letter and other materials which had been compiled for his 
review. (Pls.’ Ex. 8.) On September 29, 1999, upon discovering that the 
documents had been faxed to a wrong number, Mr. Scott and Ms. Sharp 
resubmitted them to Mr. Beale via a facsimile. Some days later, copies 
of these documents were routed to Mr. Beale, who took note of their 
arrival but did not review them. The documents were assigned to a 
program analyst for response. 

In the interim, Mr. Scott wrote letters to several New Jersey 
legislators and government officials, requesting their assistance 
concerning what he described as the Siemens workers’ “final appeal to 
the DOL.” (Letter from Lawrence Scott to the Honorable Christine 
Todd Whitman, Governor of New Jersey, of 10/1/99, Pls.’ Ex. 9.) On 
October 5, 1999, Mr. Scott forwarded copies of this correspondence to 
Mr. Beale. 

On October 25, 1999, Edward A. Tomchick, the OTAA Director, sent 
a letter to Mr. Scott informing him that the Secretary could not grant 
the Siemens workers’ request for “another appeal.” (Pls.’ Ex. 10.) Mr. 
Tomchick’s letter provided, in part: 


We cannot comply with your request. On July 19, 1999, the 
[Secretary] issued a notice of negative determination regarding 
application for reconsideration applicable to workers of the subject 
firm. Included with your [faxed] enclosures [to Mr. Beale] was the 
[Secretary’s] July 27 letter to Ms. Donna Williams notifying her 
that for the purposes of judicial review, the [Secretary’s] 
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determination was final and further appeal would have to be 
pursued with the United States Court of International Trade 
(USCIT). Ms. Williams was provided information on filing 
deadlines and how to contact the USCIT. 

(Id.) 


After reading this letter, Mr. Scott, proceeding pro se and on behalf 
of the Siemens workers, sought judicial review by letter to this court 
dated November 3, 1999. The Clerk of the Court deemed this letter a 
summons and complaint filed on November 4, 1999, the date of receipt. 
Thereafter, the Government moved to dismiss the complaint for lack 
of subject matter jurisdiction, claiming that Plaintiffs had failed to 
commence the instant action within the statutorily-prescribed sixty- 
day period. 

On January 28, 2000, Mr. Scott made an application for appointment 
of counsel, which the Court granted. Thereafter, Plaintiffs filed their 
response, generally alleging that: (1) the sixty-day statutory time 
period for commencing an action to contest a final determination of the 
Secretary under 19 U.S.C. § 2273 is subject to equitable tolling; and (2) 
equitable tolling of the sixty-day period is warranted because, although 
Plaintiffs acted with due diligence, the Secretary induced them to file 
an untimely complaint by leading them to believe that their petition 
was still under active reconsideration. Consequently, Plaintiffs 
request that the Court toll the sixty-day time period, beginning on 
September 27, 1999, the date on which Plaintiffs first attempted to 
submit additional documentation to Mr. Beale,* and ending on October 
25, 1999, the date of the letter by which Plaintiffs claim the Secretary 
belatedly informed them that further reconsideration was 
unavailable. Plaintiffs submit that, by tolling the sixty-day period, 
several days remained within which the complaint could have been 
and, in fact, was timely filed. 

In its reply, the Government maintains that: (1) the sixty-day period 
for commencing suit is not subject to equitable tolling; and (2) in the 
event that equitable tolling were available, Plaintiffs are not, under 


the facts of this case, entitled to equitable modification of the statutory 
time period. 


DISCUSSION 
The questions presented are: (1) whether equitable tolling is 
available in actions challenging a final determination of the Secretary 
under 19 U.S.C. § 2273 as to the eligibility of workers for trade 
adjustment assistance; and (2) whether equitable tolling is applicable 


* Plaintiffs contend that tolling of the statutory filing period should begin on the date on which the Secretary 
by its agent, i.e., Mr. Beale, allegedly induced Plaintiffs to believe that their petition was under further 
administrative reconsideration. However, as they are unable to ascertain the exact date of their “early 
September 1999” phone call to Mr. Beale, Plaintiffs ask in the alternative that the Court toll the sixty-day period 
from the date of their first attempted submission. (Pls.’ Mem. Opp’n to Mot. Dismiss at 17.) 
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on the facts of this case. The Court has jurisdiction to resolve these 
questions under 28 U.S.C. § 1581(d)(1), and concludes that equitable 
tolling is available but that the facts of this case do not support 
Plaintiffs’ claim. 


I. THE AVAILABILITY OF EQUITABLE TOLLING 


The timeliness of actions brought under 28 U.S.C. § 1581(d)(1) is 
governed by 28 U.S.C. § 2636(d). See Former Employees of ITT v. Sec’y 
of Labor, 12 CIT 823, 824 (1988); Former Employees of Badger Coal Co. 
vu. United States, 10 CIT 693, 694, 649 F. Supp. 818, 819 (1986). The 
statute provides: 

§ 2636. Time for commencement of action 


(d) Acivil action contesting a final determination of the Secretary 
of Labor under section 223 of the Trade Act of 1974. ..is barred 
unless commenced in accordance with the rules of the Court 
of International Trade within sixty days after the date of notice 
of such determination. 


28 U.S.C. § 2636(d) (1994); see also 19 U.S.C. § 2395(a) (specifying that 
an aggrieved party “may, within sixty days after notice of such 
determination, commence a civil action in the United States Court of 
International Trade”). A “final determination” of the Secretary 
includes a negative determination on an application for 


reconsideration. See 29 C.F.R. § 90.18(e) (1999) (stating that such 
decisions “shall constitute a final determination for purposes of judicial 
review”); see also 29 C.F.R. § 90.19(a) (identifying the array of final 
determinations that may be issued by the Secretary pursuant to the 
Trade Act of 1974). By statute, the Secretary is required to publish its 
final determinations in the Federal Register. See 19 U.S.C. § 2273(c). 
Publication, according to the regulations, constitutes constructive 
notice and begins the running of the sixty-day period. See 29 C.F.R. 
§ 90.19(a). Pro se plaintiffs are not excepted from the application of this 
constructive notice rule. See Kelley v. Sec’y, United States Dep’t of 
Labor, 812 F.2d 1378, 1380 (Fed. Cir. 1987).° 

Although the statutory language does not expressly provide for 
equitable tolling of the sixty-day period, the Supreme Court has held 
that time limits on suits against the government are presumptively 
subject to equitable tolling. See Irwin v. Dep’t of Veterans Affairs, 498 
U.S. 89, 95-96 (1990); accord Bailey v. West, 160 F.3d 1360, 1364 (Fed. 
Cir. 1998) (en banc); US JVC Corp. v. United States,22 CIT__,__, 15 
F. Supp. 2d 906, 911 (1998), affd, 184 F.3d 1362 (Fed. Cir. 1999). In 
Irwin, the Supreme Court articulated a “more general rule to govern 
the applicability of equitable tolling in suits against the Government.” 


5 The Government in its memorandum in support of Defendant’s Motion to Dismiss cites Kelley and its 
progeny in support of its argument that the sixty-day time period be strictly construed. (Def.’s Mem. Supp. Mot 
Dismiss at 4-5.) These decisions do not, however, discuss the doctrine of equit able tolling. Furthermore, the 
Court is not aware of any decision addressing the availability of equitable tolling in an action commenced against 
the United States pursuant to 28 U.S.C. § 1581(d)(1). 
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Irwin, 498 U.S. at 95. 


Once Congress has made... a waiver [of sovereign immunity], we 
think that making the rule of equitable tolling applicable to suits 
against the Government, in the same way that it is applicable to 
private suits, amounts to little, if any, broadening of the 
congressional waiver. . . . We therefore hold that the same 
rebuttable presumption of equitable tolling applicable to suits 
against private defendants should also apply to suits against the 
United States. Congress, of course, may provide otherwise if it 
wishes to do so. 


Id. at 95-96. In short, equitable tolling is presumed to be available 
against the government unless rebutted by evidence that Congress has 
provided otherwise.® Thus, the Court must analyze the language and 
structure of the sixty-day statutory time limitation, as well as any 
relevant legislative history, in order to determine whether equitable 
tolling would impermissibly enlarge the waiver of sovereign immunity 
contained in 28 U.S.C. § 1581(d)(1). See United States v. Beggerly, 524 
U.S. 38, 48 (1998) (“Equitable tolling is not permissible where it is 
inconsistent with the text of the relevant statute.”); Stone Container 
Corp. v. United States, 22 CIT __,_, 27 F. Supp. 2d 195, 196 (1998) 
(emphasizing that “the statutory language is the key”), aff'd, Nos. 99- 
1333, -1334, 2000 WL 1514376 (Fed. Cir. Oct. 12,2000); US JVC Corp., 
15 F. Supp. 2d at 913; see also United States v. Brockamp, 519 U.S. 347, 
350 (1997) (addressing what it described as “/rwin’s negatively-phrased 
question: Is there good reason to believe that Congress did not want 
the equitable tolling doctrine to apply?”). Applying the requisite 
congressional intent analysis, the Court concludes that the 
presumption of equitable tolling is not rebutted in this instance. 
Complexity in the manner in which a statute sets forth a time 
limitation may be interpreted as an indication of congressional intent 
to deny the availability of equitable tolling. Cf Brockamp, 519 U:S. at 
350 (stating that “fairly simple language . . . can often [be] plausibly 
read as containing an implied ‘equitable tolling’ exception”); see also 
Bailey, 160 F.3d at 1365 (noting in its determination that statute under 
consideration was subject to equitable tolling the absence therein of 


The Government, relying primarily on Stone v. INS, 514 U.S. 386 (1995), claims that 28 U.S.C. § 2636(d) and 
19 U.S.C. § 2395(a) are “timing of review provisions,” that is, statutes which establish a time limit for removing 
to another forum, and are, therefore, not subject to equitable tolling. (Def.’s Reply Mem. Supp. Mot. Dismiss at 
3.) However, the legislative history of the Customs Court Act of 1980, Pub. L. No. 96-417, 94 Stat. 1727, which 
enacted 28 U.S.C. § 2636(d) and added 19 U.S.C. § 2395(a) to the Trade Act of 1974 in lieu of the judicial review 
provision previously contained therein, states that section 2636 “sets forth the various statutes of limitations 
governing the commencement of civil actions in the Court of International Trade.” H.R. Rep. No. 96-1235, at 56 
(1980), reprinted in 1980 U.S.C.C.A.N. 3729, 3734; see also Former Employees of Rocky Mountain Region Office 
of Terra Res., Inc. v. United States, 13 CIT 427, 428, 713 F. Supp. 1433, 1434 (1989) (referring to 19 U.S.C. § 2395(a) 
as a “statute of limitation”) 

Even assuming that these statutes are exclusively “timing of review” provisions, distinct from statutes of 
limitations, the Court remains unpersuaded. As acknowledged by the Government in Defendant's Reply to 
Plaintiffs’ Response to Defendant's Motion to Dismiss (Def.’s Reply Mem. Supp. Mot. Dismiss at 3), the majority 
of the en banc court in Bailey concluded that statutes specifying the time for review are not exempt from the 
generally applicable rebuttable presumption of equitable tolling articulated in Irwin. See Bailey, 160 F.3d at 
1366-67 
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“highly detailed, technical, or repetitive” language). Here, neither the 
language nor the structure of 28 U.S.C. § 2636(d) is complex. As 
observed in a prior opinion of this court, 28 U.S.C. § 2636 contains no 
alternative time limitations, administrative preconditions, or express 
tolling provisions of any kind. See Stone Container Corp., 22 CIT at_, 
27 F. Supp. 2d at 197. The corresponding provision, 19 U.S.C. § 
2395(a), merely reiterates the sixty-day time limit in similarly 
straightforward terms. In fact, none of the linguistic factors 
considered by other courts as evidence tending to rebut the Jrwin 
presumption of equitable tolling are present here. See, e.g., Brockamp, 
519 U.S. at 352 (detailed, technical language set forth in complicated 
statutory framework); Weddel v. Sec’y of Health and Human Seruvs., 
100 F.3d 929, 932 (Fed. Cir. 1996) (clear language creating “cut-offdate” 
for filing of petition which was unconnected to date of accrual of claim). 
Furthermore, the inclusion in 28 U.S.C. § 2636(d) of the phrase “barred 
unless commenced” does not demonstrate a congressional intent 
contrary to equitable tolling. See Irwin, 498 U.S. at 95. 

Finally, the relevant legislative history fails to disclose any intent on 
the part of Congress to prohibit equitable tolling. Indeed, the remedial 
purpose of the trade adjustment assistance program, see Former 
Employees of Rocky Mountain Region Office of Terra Res., Inc. v. 
United States, 13 CIT 427, 429, 713 F. Supp. 1433, 1435 (1989), supports 
the conclusion that equitable tolling is available in this context. 


Therefore, the Court concludes that the Jrwin presumption of 
equitable tolling is not rebutted and, under the proper set of facts, may 
be applied to toll the sixty-day time period for commencing an action 
under 28 U.S.C. § 1581(d)(1) to contest a final determination of the 
Secretary under 19 U.S.C. § 2273. 


II. APPLICATION OF THE LAW OF EQUITABLE TOLLING TO THE FAcTsS 


Here, the Court is confronted with good faith on all sides. There is 
little doubt that Plaintiffs, even after receiving the July 27 letter, 
believed themselves to be in some sort of administrative appeals 
process. There is equally little doubt that the Secretary took no active 
role in encouraging this belief. Since Plaintiffs did not act with due 
diligence to preserve their right to judicial review, however, the facts 
and the law require the Court to reject Plaintiffs’ tolling claim on its 
merits. 

Equitable tolling is generally limited to situations where a claimant 
has actively pursued judicial relief by filing a defective pleading within 
the statutory time period, or where a claimant has been “induced or 
tricked by his adversary’s misconduct into allowing the filing deadline 
to pass.” Irwin, 498 U.S. at 96; accord Bonneville Assocs., LP v. 
Barram, 165 F.3d 1360, 1365 (Fed. Cir. 1999); Pope Prods., Div. of 
Purex v. United States, 15 CIT 484, 487 (1991). Equitable tolling is not 
available where the plaintiff failed to exercise due diligence. See Irwin, 
498 U.S. at 96 (“[T]he principles of equitable tolling . .. do not extend 
to what is at best a garden variety claim of excusable neglect.”); 
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Bonneville, 165 F.3d at 1365. Whether a plaintiff has acted with due 
diligence is a fact-specific inquiry, guided by reference to the 
hypothetical reasonable person. See Dodds v. Cigna Sec., Inc., 12 F.3d 
346, 350 (2d Cir. 1993); see also Valverde v. Stinson, 224 F.3d 129, 134 
& n.4 (2d Cir. 2000). Consequently, the Court must determine 
whether, under the circumstances presented, a reasonably prudent 
plaintiff similarly situated, i.e., knowing all that Plaintiffs did 
regarding the existence of their claim, would have ignored the 
instructions in the July 27 letter. The Court concludes that, under the 
facts, no reasonably prudent plaintiff would have disregarded this 
notice. 

First, the July 27 letter provided Plaintiffs with timely, actual notice 
of the Secretary’s final determination. In addition, the letter explicitly 
informed Plaintiffs that they had sixty days from the date of publication 
within which to file for judicial review. Thus, Plaintiffs were on notice 
of both the relevant denial and the sixty-day filing deadline. Compare 
Wally Packaging, Inc. v. United States, 7 CIT 19, 22,578 F. Supp. 1408, 
1411 (1984) (holding that equitable tolling was not available where 
plaintiffhad received from agency notice of adverse determination and 
of filing deadline but chose to defer filing suit). 

Second, although Plaintiffs subsequent to their conversation with 
Mr. Beale, and up until receipt of Mr. Tomchick’s letter of October 25, 
1999, believed that they were in the midst of an administrative 
reconsideration process, this mistaken belief does not justify equitable 
tolling. See Bergstein v. Jordache Enters., Inc., No. 90 Civ. 1461 (SAS), 
1995 WL 453358, *3 (S.D.N.Y. Aug. 1, 1995) (“Mere mistake, 
misunderstanding, or lack of knowledge is not sufficient grounds for 
tolling ... .”); see also Bonneville, 165 F.3d at 1366 (holding that 
plaintiffs alleged mistaken assumption with respect to its ability to 
reinstate previously withdrawn appeal was insufficient basis for 
equitable tolling). 

Third, Plaintiffs’ allegations of “inducement” or “trickery” based 
upon their telephone conversation with Mr. Beale are untenable. 
Nothing contained in the testimony of any witness suggests that Mr. 
Beale actively led Plaintiffs astray. Ms. Sharp acknowledged in her 
testimony that Mr. Beale did not advise Plaintiffs to disregard the 
sixty-day filing deadline. In fact, the sixty-day period was never even 
discussed during the telephone conversation between Plaintiffs and 
Mr. Beale. Moreover, the Court credits Mr. Beale’s testimony 
regarding the frequency with which he receives calls from trade 
adjustment assistance claimants, and the cautious manner in which he 
is obliged to respond to a caller’s questions as to how to proceed on a 
particular claim. Specifically, Mr. Beale testified that he is always 
careful to avoid “crossing over the line into giving somebody advice as 
to what to do.” (Tr. 60:12—14.) In sum, Mr. Beale made no express oral 
representations that could possibly have “lulled” Plaintiffs into letting 
the sixty-day period lapse. Compare Bailey, 160 F.3d at 1361; Jarrell 
v. United States Postal Serv., 753 F.2d 1088, 1091-92 (D.C. Cir. 1985) 
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(concluding that plaintiffs alleged reliance on explicit assurances of 
government official “clearly pl{ed] equitable considerations which may 
excuse noncompliance with the filing requirement”); see also Rios v. 
AT & T Corp., 36 F. Supp. 2d 1064, 1068 (N.D. Ill. 1999) (observing that, 
“liJn cases where equitable tolling principles have been applied, courts 
have relied on explicit oral or written statements in holding that 
plaintiffs were lulled into inaction”), affd, 210 F.3d 375 (7th Cir. 2000) 
(unpublished disposition). In Bailey, for example, the Federal Circuit 
concluded that a veteran’s reliance on the assistance offered by a 
veterans benefits counselor at the Department of Veterans Affairs 
concerning the filing of a notice of appeal and, specifically, the 
counselor’s assurance that the filing of the notice would “get his appeal 
started and that she would take care of it,” Bailey, 160 F.3d at 1361, 
sufficiently made out a case for equitable tolling. Jd. at 1365. Mr. 
Beale, unlike the government official in Bailey, did not in any way 
assist Plaintiffs with, or assume any responsibility for, their actions. 
Mr. Beale’s acquiescence with respect to the receipt of further 
material is simply not enough to find that he induced Plaintiffs to 
ignore the instructions in the July 27 letter. 

Similarly, Mr. Beale’s failure to ascertain the status of the Siemens 
case during his brief conversation with Mr. Scott, or to dissuade 
Plaintiffs from submitting additional documentation, cannot be said to 
have “induced” them into missing the filing deadline. See Bonneville, 
165 F.3d at 1366 (noting in its denial of plaintiffs request for equitable 


tolling that there existed “no claim that any government official 
advised [it] to follow the course it chose”); Villasenor v. Lockheed 
Aircraft Corp., 640 F.2d 207, 208 (9th Cir. 1981) (per curiam) (holding 
that equitable tolling was not available where plaintiff, “under the 


” 


impression” that he should postpone filing suit, failed to show that he 
was affirmatively misled by defendant into so doing); Pope Prods., 15 
CIT at 487 (noting in its finding that tolling was inapplicable to case at 
bar that “government [had done] nothing to prevent the filing of a 
complaint”). 

Furthermore, Plaintiffs’ allegations with respect to the confusion 
created in their minds by the July 27 letter are unavailing. First, 
Plaintiffs assert that the inclusion in the last line of this letter of a 
phone number at which the Secretary might be contacted for “further 
assistance” misled them as to the existence of their claim. No such 
confusion should have existed here. Plaintiffs were provided with 
information sufficient to advise them of their right to judicial review, 
and to enable them to contact the Clerk of the Court for further 
information regarding the procedures for obtaining such review. 
Second, Plaintiffs argue that the Secretary’s failure to include the 
word “final” in conjunction with its reference to the contested 
determination was also misleading. This argument is equally 
unconvincing, since the next paragraph provided clear instructions 
with respect to seeking judicial review. In any event, Plaintiffs could 
have contacted the Clerk of the Court to resolve any questions they 
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may have had. All of this leads to the conclusion that Plaintiffs failed 
to act with due diligence and, consequently, are not entitled to 
equitable tolling. 

Finally, in addition to their other arguments, Plaintiffs allege that 
19 U.S.C. § 2275’ requires that the Secretary have alerted them, prior 
to the running of the sixty-day period, that the administrative 
investigation was closed and that the Secretary’s determination was, 
in fact, final. (Pls.’ Mem. Opp’n to Mot. Dismiss at 13-14.) Plaintiffs’ 
reliance on 19 U.S.C. § 2275 is, however, misplaced. This statute 
refers to the Secretary’s general duty to provide information to 
workers regarding the benefits and services available under the trade 
adjustment assistance program, as well as information regarding 
application procedures and filing deadlines. See H.R. Conf. Rep. No. 
97-208, at 1001 (1981), reprinted in 1981 U.S.C.C.A.N. 1010, 1363; see 
also H.R. Rep. No. 97-158, vol. III, at 268 (1981). Section 2275 does not, 
however, place on the Secretary any additional and continuing 
notification responsibilities following a negative determination on an 
application for reconsideration. Cf. Former Employees of Westmoreland 
Mfg. Co. v. United States, 10 CIT 784, 790, 650 F. Supp. 1021, 1026 
(1986) (finding no correlation between application of one-year 
qualifying rule with which workers petitioning for trade adjustment 
assistance must comply and Secretary’s duty to inform under section 
2275). The Secretary, by publication of its final determination in the 
Federal Register, satisfied its statutory obligation under 19 U.S.C. § 
2273(c) to inform Plaintiffs of the relevant determination. By the July 
27 letter, the Secretary provided Plaintiffs with information adequate 
to advise them of the existence of their claim for judicial review. 
Despite Plaintiffs’ contention that the Secretary had occasion to again 
notify them that the administrative review process had been 
terminated, Plaintiffs have failed to establish that further action was 
required of the Secretary. 

Thus, Plaintiffs have not, on the facts, shown that they are entitled 
to equitable tolling of the sixty-day statutory time period. The Court 
is therefore without jurisdiction to review this action. 


‘ The statute provides, in relevant part 
§ 2275. Benefit information for workers 


(a The Secretary shall provide full information to workers about the benefit allowances, training, and 
other employment services available under this part and about the petition and application 
procedures, and the appropriate filing dates, for such allowances, training and services. The 
Secretary shall provide whatever assistance is necessary to enable groups of workers to prepare 
petitions or applications for program benefits 


19 U.S.C. § 2275 
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CONCLUSION 


The Court has considered the parties’ remaining arguments and 
finds them to be without merit. For all of the foregoing reasons, the 
Court grants the Government’s motion to dismiss for lack of subject 
matter jurisdiction. Judgment is entered accordingly. 


(Slip Op. 00-141) 
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OPINION 
I 
INTRODUCTION 


WALLACH, Judge: The court has before it a Motion for Leave to Ex- 
pand the Administrative Record (“Plaintiff’s Motion to Expand”) on 
behalf of Plaintiffs' Acciai Speciali Terni S.p.A. and Acciai Speciali 
Terni USA (collectively “AST”), and motions to strike portions of 
Plaintiff's Reply Brief (“AST’s Reply Brief”) in its underlying Motion 


IThis case challenges the Department of Commerce, International Trade Administration’s (“Commerce” or 
“the Department”) Notice of Final Determination of Sales at Less Than Fair Value: Stainless Steel Sheet and 
Strip in Coils From Italy, 64 Fed. Reg. 30750 (Dep’t Commerce 1999) (“Final Determination”) 
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for Judgment Upon the Administrative Record Under USCIT 56.2 
(“Plaintiff’s 56.2 Motion”) made on behalf of Defendant? and Defen- 
dant-Intervenors’. For the reasons set forth below, all three motions 
are denied. 


I 
BACKGROUND 

At issue are 84 sales which were omitted from AST’s United States 
sales listing submitted to Commerce in its responses to question- 
naires in the antidumping investigation (the “additional sales”). In- 
formation on U.S. sales was requested as part of Commerce’s anti- 
dumping questionnaires. AST did not provide the information on the 
additional sales until after the deadline for responding to the rel- 
evant questionnaire.‘ Commerce rejected the submission as an un- 
timely questionnaire response. See Final Determination at 30757 n6 
(stating that it had at first erroneously cited 19 C.F.R. § 351.301(b)(1), 
but that “[t]he relevant regulation is 351.301(c)(2)” and that “[w]e sub- 
sequently rejected other attempts that AST made to submit this in- 
formation, pursuant to section 351.302(d) .. . because it was untimely 
filed.”). 

Commerce cited AST’s failure to timely submit the information on 
the additional sales as evidence that AST did not cooperate to the 
best of its ability in its adverse facts available analysis. Final Deter- 
mination at 30757 (“We find, based on the evidence set out below, 
AST did not act to the best of its ability in complying with our request 
for sales data. Because AST submitted these sales only three days 
prior to verification, this information was not provided by the dead- 
line set for AST’s responses to Section C of the Department’s ques- 
tionnaire.”). 

AST claims that “[t]he record in this matter is incomplete because 
it does not include factual information submitted in the course of the 


“Defendant’s Opposition to the Motion of Acciai Speciali Terni S.p.A. to I 
and Motion to Strike Matters from the Brief (“Defendant's Opposition anc 


‘Defendant-Intervenors’ Opposition to Motion for Leave to Expand th I 
to Strike Portions of Brief (“Defendant-Intervenors’ Opposition and Motion t 


‘The submission of U.S. sales data was made on Febru ary 24, 1999, Final Dete 
days prior to verification in Italy, id. at 30757. At oral argument there was dis 
19 C.F.R. § 351.301(b)(1)(1998), which allows for submissions to be made t 
verification. It is clear to the court from footnote 6 of the Final Determinatior 
§ 351.301(b)(1) in rejecting the sales data, but rather upon 19 C.F.R. § 351.301 
limits on questionnaire responses to be set by the Secretary, and 19 C.F.R. § 351.302(d) (1998 


21998), whicl 
return to the party without consideration by the Secretary of untimely filed responses. Footnot 
Determination reads, in relevant part 


In initially rejecting AST’s submission of additional U.S. sales, we erroneously cited section 35 

of the Department’s regulations because AST submitted them later than seven days before the d 
which the verification of any person is scheduled to begin. The relevant regulation is 351.301(¢ 
subsequently rejected other attempts that AST made to submit this information, pursuant to 
351.302(d) of the Department’s regulations, because it was untimely filed 


Determination at 30757, n6 
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underlying investigation that directly contradicts the arguments now 
advanced by Defendant and Defendant-Intervenors.” Plaintiff’s Mo- 
tion to Expand at J 12. It argues that “[w]ithout an amendment to 
the administrative record, AST is incapable of responding adequately 
to erroneous factual assertions made by Defendant and Defendant- 
Intervenors [that AST stood to benefit from the exclusion of these 
sales]. Moreover, this factual information would have been part of 
the administrative record, had Commerce properly accepted these 
submissions in the underlying proceeding.” Id. at J 10. 

In its Opposition to Defendant’s Motion to Strike Matters from the 
Brief and Defendant-Intervenors’ Motion to Strike Portions of the 
Brief (AST’s Opposition to Motions to Strike”), AST also claims bad 
faith on Commerce’s part in rejecting the submission as justification 
for expansion of the administrative record. It states: 


Defendants concede that one of the circumstances justifying ex- 
pansion of the administrative record as certified to the Court is a 
showing of “bad faith” or “improper behavior” by the agency deci- 
sion-makers. Although Defendants deny improper behavior, the 
administrative record in the case establishes that... 


e [After AST alerted Commerce’s analyst to the existence of 
the additional sales data] Commerce instructed AST to pro- 
vide the Sales data, and AST submitted and served a complete 
sales listing for the Additional U.S. Sales two days later ... 

¢ Commerce did not reject the Additional U.S. Sales listing as 
untimely filed until March 5, 1999, fully nine days after the 
listing was filed — adequate time for Commerce to have re- 
viewed and analyzed the listing... 


AST’s Opposition to Motions to Strike at 8-9 (footnotes omitted). 


Ill 
ANALYSIS 

A 
THE ADDITIONAL SALES ARE Not Part OF THE RECORD AS DEFINED BY STATUTE 
AND REGULATION, NorR SHOULD THEY BE ADDED TO THE RECORD UNDER REL- 
EVANT CasE Law ALLOWING FOR EXPANSION WHEN COMMERCE Has ACTED IN 

Bap FaIrTu. 
i 


THE RECORD AS DEFINED BY STATUTE AND REGULATION 
Does Not INCLUDE THE ADDITIONAL SALES. 


The record is statutorily defined as “a copy of all information pre- 
sented to or obtained by the Secretary, the administering authority, 
or the Commission during the course of the administrative proceed- 
ing...” 19 U.S.C. § 1516a(b)(2)(A)(i) (1994). Commerce regulations 
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limit the definition of the record by excluding material returned to 
the respondent as untimely. 19 C.F.R. § 351.104(a)(2) (1998). 

The additional sales data was returned to AST as an untimely ques- 
tionnaire response. Final Determination at 30757 n6 (“We subse- 
quently rejected other attempts that AST made to submit this infor- 
mation, pursuant to section 351.302(d) of the Department’s regula- 
tions, because it was untimely filed.”). AST claims that the record is 
incomplete because “it does not include factual information submit- 
ted in the course of the underlying investigation that directly contra- 
dicts the arguments now advanced by Defendant and Defendant-In- 
tervenors.” Plaintiff's Motion to Expand at J 12. It cites F. Lli De 
Cecco Di Filippo Fara San Martino S.p.A. v. United States, 21 CIT 
1124, 980 F. Supp 485 (1997) for the proposition that “[t]his court has 
jurisdiction to amend the administrative record when the adminis- 
trative record is incomplete.” Jd. at J 11. 

F. Lli De Cecco is distinguishable. There, Commerce had a statu- 
tory obligation to include in the administrative record summaries of 
ex parte communications with Commerce during the course of the 
investigation. 19 U.S.C. § 1677f(a)(3) (1994); see F. Lli De Cecco, 21 
CIT at 1126, 980 F. Supp at 487 and n2. Some phone conversations 
were memorialized in memos included in the record, but affidavits 
regarding other phone conversations between Commerce and attor- 
neys for the respondent were omitted. The court stated: 


In the present case ... Commerce solicited the information from 
the attorneys by telephone during the investigation. As the affi- 
davits cover only those telephone conversations, plaintiffs claim, 
and the court agrees, that they are not seeking to add to the 
record information which was obtained or written after Commerce 
published the final determination. All of the information in the 
affidavits was in front of Commerce during the investigation, re- 
gardless of whether or not Commerce chose to ignore it. 


F. Lli De Cecco, 21 CIT at 1126, 980 F. Supp at 487. 


The regulation states 
a) Official record 


1) In general. The Secretary will maintain in the Central Records Unit an official record of each 
antidumping and countervailing duty proceeding. The Secretary will include in the official record all 
factual information, written argument, or other material developed by, presented to, or obtained by the 
Secretary during the course of a proceeding that pertains to the proceeding. The official record will 
include government memoranda pertaining to the proceeding, memoranda of ex parte meetings, deter- 
minations, notices published in the Federal Register, and transcripts of hearings. The official record 
will contain material that is public, business proprietary, privileged, and classified. For purposes of 
section 516A(b)(2) of the Act, the record is the official record of each segment of the proceeding 


2) Material returned 


iii) Jn no case will the official record include any document that the Secretary returns to the 
submitter as untimely filed, or any unsolicited questionnaire response unless the response is a 
voluntary response accepted under § 351.204(d) (see § 351.302(d)). 


19 C.F.R. § 351.104 (1998) (emphasis added) 
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Unlike F. Lli De Cecco, here the material was rejected as untimely 
filed and is not part of the administrative record as defined by statute 
and regulation. Commerce had no statutory obligation to include 
rejected documents in the administrative record, and no similar ma- 
terials were included in the record.® 

AST also argues that “[e]ven if Commerce legally may interpret the 
same statute [§ 1516a(b)(2)(A)] as permitting it to exclude from its 
own consideration documents that were properly rejected as untimely 
filed, Commerce does not similarly possesses [sic] the authority to 
restrict the scope of review of the reviewing courts.” AST’s Opposi- 
tion to Motions to Strike at 5. 

In support of its argument, AST cites Suramerica de Aleaciones 
Laminiadas, C.A. v. United States, 14 CIT 366, No. 88-09-00726, 1990 
WL 86406 (1990). In Suramerica, the court ordered a submission 
made by the respondent after the International Trade Commission’s 
deadline for post-hearing briefs added to the administrative record, 
because it was made to rebut allegations made by the petitioner in its 
post-hearing brief. In so ordering, the court stated that “[t]here is 
stated no requirement [in § 1516a(b)(2)(A)] that the information have 
been accepted or utilized by the agency, and this Court should not 
insert such a requirement into the statute where Congress did not.” 
Suramerica, 14 CIT at 373, 1999 WL 86406 at *8. 

Unlike Suramerica, here the data AST seeks to add to the adminis- 
trative record will not serve the purpose of rebutting allegations made 
too late for it to respond.’ The information was a questionnaire re- 
sponse submitted after the deadline. At the time it was made, the 
submission was not a rebuttal to any argument to which AST lacked 


an opportunity to respond in a timely manner at the administrative 
level. 


°F Lli De Cecco has not been extended to cover a case involving materials rejected as untimely filed. In 
Ammex, Inc. v. United States, 62 F.Supp. 2d 1148 (CIT 1999), it was distinguished in a footnote. The court relied 


upon Commerce's statutory ol ation to maintain certain records in F.Lli De Cecco, which did not exist 


in 
Amme x 


It stated that “in the case at bar Customs did not have a similar statutory duty to memorialize meetings 
and, apparently, even has an unwritten policy against doing so. In light of this fact, and unlike the situation in 
F. Lli De Cecco, the absence of such notes or memoranda from the administrative record does not, without more, 
provide the Court with a reasonable basis to believe that the administrative record is currently incomplet 
Ammex, 62 F.Supp. 2d at 1166 n12 

In Sanyo Elec. Co., Ltd. v. United States, 86 F.Supp. 2d 1232 (CIT 1999), the court quoted F.Lli De Cecco ina 
footnote for the proposition that “a court will only consider matters outside of the administrative record when 
there has been a ‘strong showing of bad faith or improper behavior on the part of the officials who made the 
determination’ or when a party demonstrates that there is a ‘reasonable basis to believe the administrative 
record is incomplete.” Id. at 1239 n9 (quoting F. Lli De Cecco, 980 F. Supp at 487) (citations omitted) 

Finally, in Save Domestic Oil v. United States, No. 99-09-00558, 2000 WL 546672 (CIT 2000), the court cited F.Lli 
De Cecco for the proposition that matters outside the administrative record are not discoverable without a 
showing of bad faith or improper behavior on the part of the official who made the determination. Save Domestic 
Oil, 2000 WL 546672 at *2 

Nothing in this line of cases indicates that material rejected by Commerce as untimely filed, in accordance 
with 19 C.F.R. § 351.104(a)(2), is to be included in the administrative record 


The only “allegation” AST seeks to rebut is Defendant’s statement in its opposition to Plaintiff’s 56.2 Motion 
that “Given the significant amount of sales volume that the additional U.S. sales represented ignoring these 
idditional sales would have allowed AST to obtain a more favorable result by failing to cooperate, which would 
be contrary to both the statute and SAA.” Memorandum of the United States in Opposition to the Motion of Acciai 
Speciali Terni S.p.A. for Judgment Upon the Agency Record at 23 (emphasis added). However, at oral argument 
the Government stipulated to change the emphasized word “would” in that sentence to “could,” thereby elimi- 
nating the factual assertion that omitting the data favored AST. In any case, this argument, unlike the allegations 
in Suramerica, is made at the Court of International Trade, and not at the administrative level 
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The statute, as read in conjunction with the regulations, does not 
require the court to expand the administrative record to include un- 
timely questionnaire responses. 


2 
PLAINTIFF Has Not MADE THE REQUISITE SHOWING OF 
Bap FAITH ON COMMERCE’S Part. 


In its Opposition to Motions to Strike, AST argues for the first time 
that “inclusion of the disputed filings is further justified in this case 
to demonstrate bad faith and/or improper behavior by the agency.” 
AST’s Opposition to Motions to Strike at 8. It sets forth a statement 
of facts regarding the events leading to the rejection of the additional 
sales. In that statement it claims: 

the administrative record in this case establishes that 

¢ ...immediately after AST USA discovered the Additional 
U.S. Sales and well in advance of the sales verifications, 
AST’s counsel contacted the Commerce analyst and alerted 
her to the existence of such Sales; 
In response, Commerce instructed AST to provide the Sales 
data, and AST submitted and served a complete listing for 
the Additional U.S. Sales two days later... 

Id. (footnotes omitted). 


Since AST made that argument in its Opposition to Motions to Strike, 
Defendant responded at oral argument. Defendant’s counsel quoted 
from Plaintiff’s 56.2 Motion®, where Plaintiff described the same 
events. There AST states: 


On February 22, 1999 . . . counsel for AST notified Commerce’s 
case analyst of the discovery of the previously unreported sales. 
After conferring with more senior Commerce officials, the case 
analyst advised that, while Commerce had not yet made a deci- 
sion on whether to accept the new U.S. sales data, AST should file 
and serve such data as soon as possible, before the commence- 
ment of verification. 


Plaintiff’s 56.2 Motion at 14 (emphasis added). 

Counsel for AST stated that the description of the conversation in 
Plaintiff’s 56.2 Motion is accurate. It is accordingly clear that Com- 
merce did not solicit the data from AST at that late date, made no 
representation that the data would be accepted, and had not made a 
decision to accept the data at the time it was submitted. 


“The court did not review the underlying motions for judgment upon the agency record made by Plaintiff and 
Defendant-Intervenors prior to the hearing on this Motion, as the disposition here affects the underlying 


motions. Plaintiff's 56.2 Motion was referred to by Defendant for the limited purpose of rebutting Plaintiff's bad 
faith argument. 
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B 
It Is UNNECESSARY TO STRIKE PORTIONS OF AST’s Motion, So 
DEFENDANT AND DEFENDANT-INTERVENORS’ Motions ARE DENIED. 
In Defendant’s Opposition and Motion to Strike it 


request|s] the Court to strike these documents [which Plaintiff 
seeks to add to the administrative record] and all references in 
the reply brief [AST’s Reply Brief] to these documents including 
section III.B of the reply brief because the documents are not 
part of the agency record in the underlying administrative re- 
view, and if considered by this Court, would impermissibly alter 
the scope of judicial review in this action. 


Defendant’s Opposition and Motion to Strike at 2. 

Similarly, Defendant-Intervenors “move|] to strike section III.B and 
attachments 1 and 2 of AST’s Reply Brief because they contain non- 
record information.” Defendant-Intervenors’ Opposition and Motion 
to Strike at 1. 

Motions to strike are extraordinary measures. In re Harrington, 
392 F.2d 653, 655 (C.C.P.A. 1968) (“[A] motion to strike the brief of any 
party to an appeal before this court is an extraordinary remedy and 
should be granted only in cases where there has been a flagrant dis- 
regard of our rules.”). As the Court of Claims stated in Dillon v. 
United States: 


[T]here is no occasion for a party to move to strike portions of an 

opponent’s brief (unless they be scandalous or defamatory) merely 

because he thinks they contain material that is incorrect, inap- 

propriate, or not a part of the record. The proper method of rais- 

ing those issues is by so arguing, either in the brief or in a supple- 

mental memorandum, but not by filing a motion to strike. 
Dillon v. United States, 229 Ct.Cl. 631, 636 (1981). 

That AST’s Reply Brief contains arguments about and references to 
information which is not part of the administrative record does not 
require striking it from the record. The court can deal with Plaintiff's 
arguments on their merits, and if they are indeed unsupported by the 
administrative record, then those arguments will have no weight in 
the underlying Motions for Judgment on the Agency Record. See 
Jimlar Corp. v. United States, 10 CIT 671, 673, 647 F. Supp. 932, 934 
(1986) (“This court, however, has held that, depending upon the cir- 
cumstances of the particular case, it is appropriate to strike an entire 
brief, to strike improper portions of a brief, or, to disregard any objec- 
tionable matter contained in the brief.”). Defendant and Defendant- 
Intervenors’ Motions to Strike are denied. 


IV 
CONCLUSION 
For the reasons set forth above, Plaintiff's Motion to Expand and 


the Motions to Strike made by Defendant and Defendant-Intervenors 
are denied. 
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Court No. 98-07-02526 
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Parts Thereof From France, Germany, Italy, Japan, Romania, Singapore, Sweden, 
and the United Kingdom; Final Results of Antidumping Duty Administrative 
Reviews, 63 Fed. Reg. 33,320 (June 18, 1998). 


Specifically, RHP-NSK claims that Commerce erred in: (1) failing to apply the 
special rule for merchandise with value added after importation under 19 U.S.C. § 
1677a (1994); (2) calculating profit for constructed value; (3) denying a partial, 
price-based level of trade adjustment to normal value; and (4) deducting United 
States repacking expenses as direct selling expenses. 


Held: RHP-NSK’s USCIT 56.2 motion is denied. Commerce’s determination is 
affirmed. 


[RHP-NSK’s motion is denied. Case dismissed.] 
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Lipstein, Jaffe & Lawson, L.L.P. (Robert A. Lipstein, Matthew P. Jaffe and Grace 
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OPINION 


Tsoucalas, Senior Judge: Plaintiffs, RHP Bearings Ltd., NSK Bear- 
ings Europe Ltd. and NSK Corporation (collectively “RHP-NSK”), move 
pursuant to USCIT R. 56.2 for judgment upon the agency record chal- 
lenging various aspects of the United States Department of Com- 
merce, International Trade Administration’s (“Commerce”) final de- 
termination, entitled Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France, Germany, Italy, Japan, 
Romania, Singapore, Sweden, and the United Kingdom; Final Re- 
sults of Antidumping Duty Administrative Reviews (“Final Results”), 
63 Fed. Reg. 33,320 (June 18, 1998). 

Specifically, RHP-NSK claims that Commerce erred in: (1) failing to 
apply the special rule for merchandise with value added after impor- 
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tation under 19 U.S.C. § 1677a (1994); (2) calculating profit for con- 
structed value (“CV”); (3) denying a partial, price-based level of trade 
(“LOT”) adjustment to normal value (“NV”); and (4) deducting United 
States repacking expenses as direct selling expenses. 


BACKGROUND 

This case concerns the eighth review of the antidumping duty or- 
der on antifriction bearings (other than tapered roller bearings) and 
parts thereof imported to the United States during the review period 
of May 1, 1996 through April 30, 1997.' Commerce published the pre- 
liminary results of the subject review on February 9, 1998. See 
Antifriction Bearings (Other Than Tapered Roller Bearings) And Parts 
Thereof From France, Germany, Italy, Japan, Romania, Singapore, 
Sweden, and The United Kingdom (“Preliminary Results”), 63 Fed. 
Reg. 6512. Commerce published the Final Results on June 18, 1998. 
See 63 Fed. Reg. at 33,320. Oral argument was heard on October 8, 
1999. 


JURISDICTION 


The Court has jurisdiction over this matter pursuant to 19 U.S.C. § 
1516a(a) (1994) and 28 U.S.C. § 1581(c) (1994). 


STANDARD OF REVIEW 


The Court will uphold Commerce’s final determination in an anti- 
dumping administrative review unless it is “unsupported by substan- 
tial evidence on the record, or otherwise not in accordance with law.” 
19 U.S.C. § 1516a(b)(1)(B)(i) (1994); see NT'N Bearing Corp. of America 
v. United States, 24 CIT __,__, 104 F. Supp. 2d 110, 115-16 (2000) 
(detailing Court’s standard of review for antidumping proceedings). 


DISCUSSION 
I. Commerce’s Refusal to Apply the Special Rule for Further Manu- 
facturing to RHP-NSK’s Constructed Export Price Sales 
A. Background 


An antidumping duty is imposed upon imported merchandise when 
(1) Commerce determines such merchandise is being dumped, that 
is, sold or likely to be sold in the United States at less than fair value, 
and (2) the International Trade Commission determines that an in- 
dustry in the United States is materially injured or is threatened 
with material injury. See 19 U.S.C. § 1673 (1994); 19 U.S.C. § 1677(34) 
(1994). To determine in an investigation or an administrative review 
whether there is dumping, Commerce compares the price of the im- 
ported merchandise in the United States to the NV for the same or 


1 Since the administrative review at issue was initiated after December 31, 1994, the applicable law is the 
antidumping statute as amended by the Uruguay Round Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809 (1994) 
(effective January 1, 1995) (“URAA”). See Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995) (citing 
URAA § 291(a)(2), (b) (noting effective date of URAA amendments)) 
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similar merchandise in the home market. See 19 U.S.C. § 1677b 
(1994). The price in the United States is calculated using either an 
export price (“EP”) or constructed export price (“CEP”). See 19 U.S.C. 
§ 1677a(a), (b). 

The Statement of Administrative Action? (“SAA”) accompanying the 
Uruguay Round Agreements Act (““URAA”) clarifies that Commerce 
will classify the price of a United States sales transaction as an EP if 
“the first sale to an unaffiliated purchaser in the United States, or to 
an unaffiliated purchaser for export to the United States, is made by 
the producer or exporter in the home market prior to the date of 
importation.” H.R. Doc. No. 103-316, at 822 (1994). On the other hand, 
“lilf, before or after the time of importation, the first sale to an unaf- 
filiated person is made by (or for the account of) the producer or ex- 
porter or by a seller in the United States who is affiliated with the 
producer or exporter,” then Commerce will classify the price of a 
United States sales transaction as a CEP. /d.; see 19 U.S.C. § 1677a(b); 
Koenig & Bauer-Albert AG v. United States, 22 CIT ___,__, 1b F. 
Supp. 2d 834, 850-52 (1998) (discussing when to apply EP or CEP methodology). 

Commerce then makes adjustments to the starting price used to 
establish EP or CEP by adding: (1) packing costs for shipment to the 
United States, if not already included in the price; (2) import duties 
which have been rebated or not collected due to exportation of the 
subject merchandise to the United States; and (3) certain 
countervailing duties if applicable. See 19 U.S.C. § 1677a(c)(1)(A)-(C); 
SAA at 823. Also, for both EP and CEP, Commerce will reduce the 
starting price by the amount, if any, included in such price that is 
attributable to: “(1) transportation and other expenses, including ware- 
housing expenses, incurred in bringing the subject merchandise from 
the original place of shipment in the exporting country to the place of 
delivery in the United States; and (2)... export taxes or other charges 
imposed by the exporting country.” See SAA at 823; see 19 U.S.C. § 
1677a(c)(2)(A), (B). 

Commerce must reduce the price used to establish CEP by any of 
the following amounts associated with economic activities occurring 
in the United States: (1) commissions paid in “selling the subject 
merchandise in the United States”; (2) direct selling expenses, that 
is, “expenses that result from, and bear a direct relationship to, the 
sale, such as credit expenses, guarantees and warranties’; (3) “any 
selling expenses that the seller pays on behalf of the purchaser” (as- 
sumptions); (4) indirect selling expenses, that is, any selling expenses 
not deducted under any of the first three categories of deductions; (5) 
certain expenses resulting from further manufacture or assembly (in- 


* The Statement of Administrative Action (“SAA”) represents “an authoritative expression by the Adminis- 
tration concerning its views regarding the interpretation and application of the Uruguay Round agreements.” 
H.R. Doc. No. 103-316, at 656 (1994). “[I|t is the expectation of the Congress that future Administrations will 
observe and apply the interpretations and commitments set out in this Statement.” Jd.; see 19 U.S.C. § 3512(d 

1994) (“The statement of administrative action approved by the Congress . . . shall be regarded as an authoritative 
expression by the United States concerning the interpretation and application of the Uruguay Round Agree 
ments and this Act in any judicial proceeding in which a question arises concerning such interpretation or 
application.”) 





190 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 49, DECEMBER 6, 2000 


cluding additional material and labor) performed on the merchandise 
after its importation into the United States; and (6) profit allocated to 
the expenses described in categories (1) through (5). 19 U.S.C. § 
1677a(d)(1)-(3); see SAA at 823-24. 

Commerce calculates the expenses resulting from further manu- 
facture or assembly using one of two statutory methods. See 19 U.S.C. 
§ 1677a(d), (e). The first method provides that Commerce shall re- 
duce “the price used to establish constructed export price by . . . the 
cost of any further manufacture or assembly (including additional 
material and labor), except in [certain] circumstances.” 19 U.S.C. § 
1677a(d)(2). When the first method does not apply, Commerce applies 
a “special rule for merchandise with value added after importation” 
(“special rule”). 19 U.S.C. § 1677a(e). The special rule provides the 
following: 


Where the subject merchandise is imported by a person affili- 
ated with the exporter or producer, and the value added in the 
United States by the affiliated person is likely to exceed substan- 
tially the value of the subject merchandise, the administering 
authority shall determine the constructed export price for such 
merchandise by using one of the following prices if there is a 
sufficient quantity of sales to provide a reasonable basis for com- 
parison and the administering authority determines that the use 
of such sales is appropriate: 

(1) The price of identical subject merchandise sold by the ex- 
porter or producer to an unaffiliated person. 

(2) The price of other subject merchandise sold by the exporter 
or producer to an unaffiliated person. 


If there is not a sufficient quantity of sales to provide a reason- 
able basis for comparison under paragraph (1) or (2), or the ad- 
ministering authority determines that neither of the prices de- 
scribed in such paragraphs is appropriate, then the constructed 
export price may be determined on any other reasonable basis. 


19 U.S.C. § 1677a(e). 


In prior reviews, Commerce applied the special rule to RHP-NSK’s 
data after estimating that value added in the United States substan- 
tially exceeded the value of the subject merchandise and “used sales 
of other subject merchandise as the basis for margins for these sales.” 
Antifriction Bearings from United Kingdom: NSK/RHP Bearings Ltd. 
(NSK/RHP) Preliminary Results Analysis Mem. Sixth Administrative 
Review 5/1/94-4/30/95 (July 2, 1996) (Case No. A-412-801) at 3; see 
Antifriction Bearings from United Kingdom: NSK/RHP Bearings Ltd. 
(NSK/RHP) Preliminary Results Analysis Mem. Seventh Administra- 
tive Review 5/1/95-4/30/96 (Mar. 28, 1997) (Case No. A-412-801) at 3-4. 

In this review, Commerce transmitted a letter to interested parties 
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and appended a questionnaire divided into five sections. The letter 
explained that the recipient was required to complete section E, Cost 
of Further Manufacture or Assembly Performed in the United States, 
if the subject merchandise was further processed in the United States. 
Accordingly, RHP-NSK submitted complete further manufacturing 
data in response to Section E of Commerce’s questionnaire. See 
Antifriction Bearings from United Kingdom: NSK/RHP Bearings Ltd. 
(NSK/RHP) Preliminary Results Analysis Mem. Eighth Administra- 
tive Review 5/1/96-4/30/97 (Jan. 29, 1998) (Case No. A-412-801) at 4. 
The letter also stated that if the party “believe[s] the value added in 
the United States exceeds substantially the value of the merchandise 
imported into the United States, [the party should] contact the offi- 
cial in charge immediately.” Letter from Commerce Transmitting 
Questionnaire (June 20, 1997), Def.’s Public Anp. Ex. 1 at 2. Com- 
merce asserts that “the record contains no evidence that [RHP-NSK] 
requested Commerce to excuse it from responding to Section E of the 
questionnaire upon the grounds that the value added in the United 
States to [RHP-NSK] imports substantially exceeded the value of the 
imports.” Def.’s Mem. Opp’n Pls.’ Mot. J. Agency R. (“Def.’s Mem.”) at 
16-17. RHP-NSK does not dispute this assertion. See RHP-NSK’s 
Mem. P. & A. Supp. Mot. J. Agency R. (“RHP-NSK’s Mem.”); RHP- 
NSK’s Reply Mem. Supp. Mot. J. Agency R. (“RHP-NSK’s Reply”). 

Additionally, question 8 of Section A of the questionnaire asked the 
respondent to report the weighted-average net price to the affiliated 
importer for each further-manufactured product and the weighted- 
average net price for each further manufactured final product in a 
manner which would permit Commerce to compare the transfer prices 
of the imported products to the final product sold in the United States. 
See Def.’s Public App. Ex. 1 at A-8. Question 8 explained that its 
purpose was “to provide [Commerce] with the information necessary 
to determine whether the value-added in the United States exceeds 
substantially the value of the subject merchandise that has been fur- 
ther processed.” Id. at A-9 n.6. Question 8 also provided that if the 
party did “not believe that the value-added in the United States ex- 
ceeds substantially the value of the subject merchandise that has 
been further processed, [the party] need not provide this informa- 
tion.” Jd. RHP-NSK did not respond to question 8 of Section A of the 
questionnaire. See Def.’s Public App. Ex. 2 at 32-33. 

Commerce evaluated RHP-NSK’s data and analyzed sales of bear- 
ings and parts that were further manufactured in the United States 
in the “same manner as non-further manufactured products but ad- 
justed for the cost of further manufacturing.” Antifriction Bearings 
from United Kingdom: NSK/RHP Bearings Ltd. (NSK/RHP) Prelimi- 
nary Results Analysis Mem. Eighth Administrative Review 5/1/96-4/ 
30/97 (Jan. 29, 1998) (Case No. A-412-801) at 4. In the Preliminary 
Results, Commerce determined “that the estimated value added in 
the United States by all firms, with the exception of NSK/RHP and 
NPBS, accounted for at least 65 percent of the price charged to the 
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first unaffiliated customer for the merchandise as sold in the United 
States.” 63 Fed. Reg. at 6515. Thus, for RHP-NSK’s further-manu- 
factured imports, Commerce reduced the sales price to the first unaf- 
filiated customer by the cost of further manufacturing to calculate 
CEP. See Antifriction Bearings from United Kingdom: NSK/RHP Bear- 
ings Ltd. (NSK/RHP) Preliminary Results Analysis Mem. Eighth Ad- 
ministrative Review 5/1/96-4/30/97 (Jan. 29, 1998) (Case No. A-412- 
801) at 4. 

Following the Preliminary Results, RHP-NSK used data on the 
record to perform its own calculation of the value added in the United 
States and informed Commerce that it qualified for the special rule. 
See App. Supp. RHP-NSK’s Mem., Ex. 6, U.K. Issues Br. (Mar. 16, 
1998). RHP-NSK asked Commerce to apply the special rule as it had 
done in prior reviews. See id. 

In the Final Results, Commerce declined to apply the special rule 
for further manufacturing set forth in 19 U.S.C. § 1677a(e). 63 Fed. 
Reg. 33,338. Commerce explained its rationale as follows: 


As we stated in our new regulations, the special rule for further 
manufacturing exists in order to reduce [Commerce’s] adminis- 
trative burden. 62 [Fed. Reg.] at 27,353. See, also, section 772(e) 
of the Act, which provides that [Commerce] need only apply the 
special rule where it determines that the use of such alternative 
calculation methodologies is appropriate. We retain the author- 
ity to refrain from applying the special rule in those situations 
where the value added, while large, is simple to calculate. Id. 
Respondents submitted Section E data in its questionnaire and 
supplemental responses. We acted within our discretion by em- 
ploying this data to calculate the U.S. value added, as the calcula- 
tion involves little more than the subtraction of the value-added 
figures which [RHP-NSK] provided. Thus, this case does not 
present the complex data-gathering and calculation burdens con- 
templated by the special rule. 


Final Results, 63 Fed. Reg. at 33,338. 


B. Contentions of the Parties 


RHP-NSK contends that Commerce erred in refusing to apply the 
special rule to its further-manufactured imports. RHP-NSK’s Mem. 
at 3. RHP-NSK maintains that the special rule provides that if cer- 
tain requirements were met, Commerce was required “to determine 
CEP for subject merchandise further manufactured in the United 
States by using either the price of identical subject merchandise, or 
the price of other subject merchandise, sold by the exporter or pro- 
ducer to an unaffiliated person,” as provided by 19 U.S.C. § 1677a(e). 
Id. Thus, RHP-NSK believes that once Commerce determines that 
the value added in the United States is at least 65% of the price charged 
to the first unaffiliated purchasers, Commerce has no choice but to 
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apply the special rule as provided in § 1677a(e). See id. at 13. 

RHP-NSK argues that in the Preliminary Results, Commerce erro- 
neously determined that RHP-NSK failed to qualify for the special 
rule and refused to correct its error after RHP-NSK showed it to 
Commerce. See id. at 5. RHP-NSK contends that instead of correct- 
ing the error, Commerce “made up a new reason for why it had de- 
cided not to apply the [s]pecial [rlule to [RHP-NSK],” namely, that 
RHP-NSK’s “value-added figures had been simple to calculate.” Jd. at 
5-6. RHP-NSK argues that the “facts do not support Commerce’s 
post-hoc assertion that it rejected use of the [s]pecial [r]ule with re- 
spect to [RHP-NSK] pursuant to so-called discretionary authority.” 
Id. at 15. 

RHP-NSK further contends that although it is unnecessary to ex- 
amine legislative history because the statute is clear, the legislative 
history confirms that Commerce must apply the special rule when- 
ever the facts meet the terms of § 1677a(e). See id. at 16. Specifi- 
cally, RHP-NSK maintains that the SAA “says nothing about Com- 
merce having discretionary authority to jettison [§ 1677a(e)] and re- 
vert to [§ 1677a(d)(2)] (even when the burdens imposed by that provi- 
sion are less than enormous).” Jd. 

Finally, RHP-NSK maintains that the Court should reject 
Commerce’s determination because it offends “principles of proce- 
dural fairness found in the statute.” Jd. at 17. RHP-NSK points to 
Shikoku Chems. Corp. v. United States, 16 CIT 382, 795 F. Supp. 417 
(1992) for the proposition that Commerce abuses its discretion and 
acts unreasonably when it consistently applies a certain methodology 
in a series of reviews then alters the methodology without warning, 
to the detriment of the plaintiff. See id. According to RHP-NSK, the 
facts of the instant case are analogous to those in Shikoku, where the 
court recognized that the new method might have been an improve- 
ment but held that Commerce had abused its discretion and acted 
unreasonably. See id. 

Commerce contends that since “Congress has not specified the cri- 
teria that Commerce must utilize in determining whether the use of 
the alternative methodologies is appropriate[,] Congress has granted 
to Commerce broad discretion in determining when the use of the 
alternative methodologies is appropriate.” Def.’s Mem. at 13. Com- 
merce maintains that its refusal to use the special rule was appropri- 
ate because it possessed the authority to “refrain from applying the 
special rule in situations in which the value added, though large, is 
simple to calculate.” Jd. Commerce believes that “the special rule 
requires not only that the value added in the United States by the 
affiliated person is likely to exceed substantially the value of the sub- 
ject merchandise, but also that Commerce ‘determines that the use 
of’ the specified sales prices (or alternative methodologies for calcu- 
lating CEP) is appropriate.” Jd. at 20. In this circumstance, Com- 
merce maintains that the use of the special rule was not appropriate 
since the value added was simple to calculate under § 1677a(d)(2). 
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See id. at 21. 

Commerce also contends “[t]he fact that, in the Preliminary Re- 
sults, Commerce may have calculated [RHP-NSK’s] CEP using the 
traditional value-added calculation methodology because of the erro- 
neous conclusion that [RHP-NSK] did not meet the 65 percent stan- 
dard does not preclude Commerce from using the same CEP for the 
final results for different reasons.” Jd. at 22. Commerce distinguishes 
Shikoku on the grounds that: (1) Commerce had made determina- 
tions on this issue in only two prior reviews and, therefore, had not 
formulated a policy yet; (2) there is no evidence that RHP-NSK relied 
on Commerce’s use of the special rule; (3) this case does not involve 
the possible revocation of a dumping order and, therefore, does not 
present the same issue of unfairness as did Shikoku. See id. at 25. 
Finally, Commerce argues that it did not unfairly single out RHP- 
NSK because the other respondents, unlike RHP-NSK, had “demon- 
strated with their initial Section A questionnaire response that the 
value added in the United States substantially exceeded the value of 
the imported merchandise.” Jd. at 25-26. 

The Torrington Company (“Torrington”) argues that Congress en- 
acted § 1677a(d)(2) and (e) in order to ensure that all merchandise 
subject to further manufacturing is captured in the CEP calculation. 
See Torrington’s Resp. RHP-NSK’s Mot. J. Agency R. (“Torrington’s 
Resp.”) at 3. Torrington maintains that RHP-NSK misinterprets the 
word “shall” in § 1677a(e) as a requirement that Commerce apply the 
special rule, and that the correct interpretation is that Congress used 
the word “shall” as an indication that Commerce should calculate 
CEP for all merchandise subject to further manufacturing. See id. 
Torrington argues that Commerce has broad discretion as to when to 
apply the special rule, and having found that its use was inappropri- 
ate here, correctly applied the traditional rule. See id. at 12. Torrington 
contends that the statute’s legislative history supports Commerce’s 
determination. See id. at 15-16. 


C. Analysis 


First, the Court addresses RHP-NSK’s contention that Commerce’s 
use of the special rule in two prior reviews under similar circum- 
stances constitutes a “past practice” from which Commerce cannot 
deviate without providing adequate justification. See RHP-NSK’s Mem. 
at 17-18 (citing Shikoku in support). “It is ‘a general rule that an 
agency must either conform itself to its prior decisions or explain the 
reasons for its departure .. . .” Hussey Cooper, Ltd. v. United States, 
17 CIT 993, 997, 834 F. Supp. 413, 418 (1993) (quoting Citrosuco 
Paulista, S.A. v. United States, 12 CIT 1196, 1209, 704 F. Supp. 1075, 
1088 (1988)). Commerce must explain the reason for its departure to 
allow the court to “understand the basis of the agency’s action and.. 
. judge the consistency of that action with the agency’s mandate.” Id. 
at 998, 834 F. Supp. at 419 (quoting Atchinson, Topeka & Santa Fe Ry. 
Co. v. Wichita Bd. Of Trade, 412 U.S. 800, 808 (1973)). 
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Commerce is not required to follow its prior practice if new facts or 
arguments support a different conclusion. See id. at 997, 834 F. Supp. 
at 418. But “[w]hen the Court finds that an agency has departed from 
past practice without an adequate explanation for the basis of the 
departure, the agency’s determination must be rejected.” American 
Silicon Techs. v. United States, 22 CIT___, ___, 19 F. Supp. 2d 1121, 
1123 (1998). 

Although the application of the special rule in only two prior re- 
views does not form a long-established practice under the circum- 
stances presented here, Commerce is under an obligation to explain 
the apparent inconsistency of its approach in this review and the two 
preceding reviews. The Court finds that Commerce provided adequate 
justification for its refusal to apply the special rule in this review. 
Commerce justified its refusal to apply the rule on the ground of 
administrative convenience and, more specifically, on its belief that 
“the special rule for further manufacturing exists in order to reduce 
{Commerce’s] administrative burden.” Final Results, 63 Fed. Reg. at 
33,338. Thus, Commerce retained “the authority to refrain from ap- 
plying the special rule in those situations where the value added, 
while large, is simple to calculate.” Jd. Administrative convenience 
is certainly a valid ground upon which Commerce may base its re- 
fusal to apply the special rule in this review. See SAA at 826 (purpose 
of special rule is to save “Commerce the considerable effort of mea- 
suring precisely the U.S. value added.”); Inland Steel Indus. v. United 
States, 21 CIT 553, 567-68, 967 F. Supp. 1338, 1354 (1997) (upholding 
methodology that Commerce developed for administrative convenience). 

Additionally, RHP-NSK’s reliance on Shikoku, which it cites for the 
proposition that Commerce must adhere to its prior decisions, is mis- 
placed. Shikoku dealt with an attempt by Commerce to adopt a slightly 
improved allocation methodology of calculating the home market price 
packing adjustment after years of acceptance of another methodol- 
ogy. See Shikoku, 16 CIT at 387, 795 F. Supp. at 420-21. At issue 
were the fifth and sixth administrative reviews of certain merchan- 
dise imported from Japan. See id. at 383, 795 F. Supp. at 417-18. The 
plaintiffs’ dumping margins for the previous three consecutive re- 
views of sales of the contested merchandise were found to be either 
de minimis or had a margin of zero. See id. at 383, 795 F. Supp. at 
418. In the fifth and sixth administrative reviews, Commerce altered 
its allocation methodology for calculating home market packing ex- 
penses, resulting in barely above de minimis margins and, thereby, 
Commerce refused plaintiffs’ request to revoke the outstanding anti- 
dumping duty order covering the merchandise. See id. at 383-84, 795 
F. Supp. at 418. Commerce’s new calculation was based on informa- 
tion requested for the first time at verification. See id. at 387, 795 F. 
Supp. at 421. 

The court in Shikoku found that: (1) “Commerce [had] employed a 
new process and approach (both synonyms for ‘methodology’)” in cal- 
culating the home market packing expenses and did not merely apply 
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its standard practice of preferring actual expenses over allocated ex- 
penses; (2) Commerce could not demonstrate that the new allocation 
methodology was an improvement; and (3) the evidence on record 
established that plaintiffs had relied on Commerce’s old methodology 
for calculating the home market price packing adjustment by adjust- 
ing their prices in accordance with the methodology that Commerce 
had consistently applied in prior reviews. Jd. at 386-87, 795 F. Supp. 
at 420. Under these circumstances, the court, noting that “[t]he mar- 
gin resulting from the new approach . . . is barely above de minimis,” 
determined that it was “simply too late to mandate another three 
years of administrative reviews because of a last minute ‘improve- 
ment’ in Commerce’s methodology” and concluded that “Commerce 
did not have adequate reasons for its last minute change in methodol- 
ogy.” Id. at 388, 795 F. Supp. at 422. 

By contrast, Commerce has no long-established practice of disre- 
garding administrative considerations and rigidly adhering to the spe- 
cial rule whenever value added in the United States exceeds 65 per- 
cent. This case does not present the situation in which, relying upon 
an old methodology, RHP-NSK had actually adjusted its prices and, 
except for the change in methodology, it would be entitled to a revo- 
cation of the outstanding antidumping duty order; therefore, the prin- 
ciples of fairness that prevented Commerce from changing its meth- 
odology in Shikoku are not present here. 

The question that remains is whether Commerce’s determination 
was “unsupported by substantial evidence on the record, or otherwise 
not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i). To deter- 
mine whether Commerce’s interpretation and application of the anti- 
dumping statute is “in accordance with law,” the Court must under- 
take the two_step analysis prescribed by Chevron U.S.A. Inc. v. Natu- 
ral Resources Defense Council, Inc., 467 U.S. 837 (1984). Under the 
first step, the Court reviews Commerce’s construction of a statutory 
provision to determine whether “Congress has directly spoken to the 
precise question at issue.” Chevron, 467 U.S. at 842. “To ascertain 
whether Congress had an intention on the precise question at issue, 
[the Court] employ|[s] the ‘traditional tools of statutory construction.” 
Timex V.I., Inc. v. United States, 157 F.3d 879, 882 (Fed. Cir. 1998) 
(citing Chevron, 467 U.S. at 843 n.9). “The first and foremost ‘tool’ to 
be used is the statute’s text, giving it its plain meaning. Because a 
statute’s text is Congress’s final expression of its intent, if the text 
answers the question, that is the end of the matter.” /d. (citation 
omitted). 

On its face, 19 U.S.C. § 1677a(e) clearly provides Commerce with a 
great deal of discretion in adjusting CEP for the cost of further manu- 
facture and assembly. When the value added to subject merchandise 
in the United States is likely to substantially exceed the value of the 
merchandise, Commerce must use specified surrogate prices if two 
conditions are met. See 19 U.S.C. § 1677a(e)(1), (2). The first condi- 
tion, that there be “a sufficient quantity of sales to provide a reason- 
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able basis for comparison,” is not at issue here. Jd. The second 
condition requires Commerce to “determine[] that the use of such 
sales is appropriate.” Jd. Thus, the second condition provides that 
Commerce is not forced to use the surrogate prices if it determines 
that their use is not “appropriate.” See id. In such a circumstance, 
Commerce is permitted to determine CEP “on any other reasonable 
basis.” Id. 

Commerce, therefore, may determine whether the use of the sur- 
rogate prices is appropriate, and it may also determine the method by 
which to calculate CEP, when it finds that the use of the surrogate 
prices is not appropriate. This holds true even if Commerce finds 
that the value added in the United States “is likely to exceed substan- 
tially the value of the subject merchandise.” 19 U.S.C. § 1677a(e). 
Thus, even if Commerce was to find that RHP-NSK’s added value 
substantially exceeds the value of the merchandise, Commerce would 
still have the discretion to refuse to apply the special rule.* 

To calculate value added, Commerce simply subtracted value-added 
figures using RHP-NSK’s Section E data. See Final Results, 63 Fed. 
Reg. 33,338. Commerce determined that it would not employ a more 
complicated calculation using the special rule since such a calcula- 
tion would be inappropriate “in those situations where the value added, 
while large, is simple to calculate.” Jd. The Court finds that Com- 
merce acted within the discretion afforded to it by § 1677a(e) in refus- 
ing to apply the special rule to RHP-NSK in this review. The Court 
will not require Commerce to use the special rule when it finds the 
use inappropriate, since the imposition of such a requirement would 
be contrary to § 1677a(e). This is especially true in light of the fact 
that there is no evidence that Commerce’s calculation resulted in 
distortion or inaccuracy. Commerce’s determination, therefore, is 
affirmed. 


II. Commerce’s CV Profit Calculation 
A. Background 


During this review, Commerce used CV as the basis for NV “when 
there were no usable sales of the foreign like product in the compari- 
son market.” Preliminary Results, 63 Fed. Reg. at 6516. Commerce 
-alculated the profit component of CV using the statutorily preferred 
methodology contained in 19 U.S.C. § 1677b(e)(2)(A). See Final Re- 
sults, 63 Fed. Reg. at 33,333. The statutorily preferred method re- 
quires calculating an amount for profit based on “the actual amounts 
incurred and realized by the specific exporter or producer being ex- 
amined in the investigation or review . . . in connection with the 
production and sale of a foreign like product [made] in the ordinary 
course of trade, for consumption in the foreign country.” 19 U.S.C. § 
1677b(e)(2 (A). 


’ In fact, neither Commerce nor Torrington dispute that the value added to RHP-NSK’s merchandise substan- 
tially exceeded the value of the merchandise. See Def.'s Mem. Opp’n Pls.’ Mot. J. Agency R. at 22; Torrington’s 
Resp. RHP-NSK’s Mot. J. Agency R. at 18-20 
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In applying the preferred methodology for calculating CV profit, 
Commerce determined that: (1) “an aggregate calculation that en- 
compasses all foreign like products under consideration for normal 
value represents a reasonable interpretation of [19 U.S.C. § 
1677b(e)(2)(A)]”; and (2) “the use of [such] aggregate data results in a 
reasonable and practical measure of profit that [it] can apply consis- 
tently in each case.” Final Results, 63 Fed. Reg. at 33,333. In addi- 
tion, Commerce used all sales “in the ordinary course of trade as the 
basis for calculating CV profit|,]” that is, it disregarded below-cost 
sales that were considered to be outside the ordinary course of trade. 
Id. at 33,334. 


B. Contentions of the Parties 


RHP-NSK argues that Commerce’s use of aggregate data encom- 
passing all foreign like products under consideration for NV in calcu- 
lating CV profit is contrary to 19 U.S.C. § 1677b(e)(2)(A) and to the 
explicit hierarchy established by 19 U.S.C. § 1677(16) for selecting 
“foreign like product” for the CV profit calculation. See RHP-NSK’s 
Mem. at 19-22. RHP-NSK maintains that if Commerce intends to 
calculate CV profit on such an aggregate basis, it must do so under 
the alternative methodology of 19 U.S.C. § 1677b(e)(2)(B)(i). See RHP- 
NSK’s Reply at 17. 

Commerce responds that it properly calculated CV profit pursuant 
to 19 U.S.C. § 1677b(e)(2)(A) based on aggregate profit data of all for- 
eign like products under consideration for NV. See Def.’s Mem. at 28- 
42. Torrington agrees with Commerce’s CV profit calculation under 
19 U.S.C. § 1677b(e)(2)(A) and, therefore, maintains it is not neces- 
sary to use an alternative methodology under 19 U.S.C. § 
1677b(e)(2)(B). See Torrington’s Resp. at 21-25. 


C. Analysis 

In RHP Bearings Ltd. v. United States, 23 CIT ___, 83 F. Supp. 2d 
1322 (1999), this Court upheld Commerce’s CV profit methodology of 
using aggregate data of all foreign like products under consideration 
for NV as being consistent with the antidumping statute. See id. at 
___, 83 F. Supp. 2d at 1336. Since RHP-NSK’s arguments and the 
methodology used for calculating CV profit in this case are practically 
identical to those presented in RHP Bearings, the Court adheres to 
its reasoning in RHP Bearings and, therefore, finds that Commerce’s 
CV profit calculation methodology is in accordance with law. More- 
over, since (1) 19 U.S.C. § 1677b(e)(2)(A) requires Commerce to use 
the “actual amount” for profit in connection with the production and 
sale of a foreign like product in the ordinary course of trade, and (2) 
19 U.S.C. § 1677(15) provides that below-cost sales disregarded under 
19 U.S.C. § 1677b(b)(1) are considered to be outside the ordinary course 
of trade, the Court finds that Commerce properly excluded below-cost 
sales from the CV profit calculation. 
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III. Commerce’s Denial of a Partial, Price-based LOT Adjustment to 
NV for RHP-NSK’s CEP Sales 


A. Background 


During this review, Commerce applied a CEP offset under 19 U.S.C. 
§ 1677b(a)(7)(B) to NV for all of RHP-NSK’s CEP sales. See Antifriction 
Bearings from United Kingdom: NSK/RHP Bearings Ltd. (NSK/RHP) 
Preliminary Results Analysis Mem. Eighth Administrative Review 5/ 
1/96-4/30/97 (Jan. 29, 1998) (Case No. A-412-801) at 2-3. In reaching 
this result, Commerce first determined for RHP-NSK that there was 
one CEP LOT and two home market LOTs, and that the CEP LOT 
was not the same as either home market LOT. See id. Commerce 
found that “[b]lecause the [home market] levels of trade were differ- 
ent from the CEP level of trade, [it] could not match to sales at the 
same level of trade in the [home market] nor could [it] determine a 
level-of-trade adjustment based on NSK/RHP’s [home market] sales.” 
Id. Commerce also determined that there was “no other information 
that provides an appropriate basis for determining a level-of-trade 
adjustment.” Jd. For RHP-NSK’s CEP sales, Commerce “determined 
NV at the same level of trade as the [United States] sale to the unaf- 
filiated customer and made a CEP offset adjustment in accordance 
with” § 1677b(a)(7)(B). Id. Contrary to RHP-NSK’s contentions, Com- 
merce concluded that no provision of the antidumping statute pro- 
vides for a “partial” LOT adjustment “between two home-market 
[LOTs] where neither level is equivalent to the level of the [United 


States] sale.” Final Results, 63 Fed. Reg. at 33,331. 


B. Contentions of the Parties 


RHP-NSK agrees with the manner in which Commerce determined 
the LOT of its CEP for NV transactions. See RHP-NSK’s Mem. at 28. 
In particular, RHP-NSK agrees that Commerce properly used the 
CEP as adjusted for § 1677a(d) expenses prior to its LOT analysis. 
RHP-NSK also argues that Commerce should have granted it a “par- 
tial,” price-based LOT adjustment. See id. at 30. 

RHP-NSK first notes that Commerce found two LOTs in the home 
market, one corresponding to original equipment manufacturers 
(“OEM”) sales and the other to after market (“AM”) sales. See id. at 
29. RHP-NSK also agrees that when Commerce matched CEP sales 
to home market OEM sales, Commerce correctly applied a CEP offset 
because there was no basis for quantifying a price-based LOT adjust- 
ment for CEP to OEM NV matches. See id. Further, RHP-NSK notes 
that “Commerce correctly concluded that there was no record infor- 
mation that would allow Commerce to quantify the downward price 
adjustment to adjust fully the AM NV [LOT] to the CEP [LOT].” Jd. 
Nevertheless, RHP-NSK disagrees with Commerce’s decision to ap- 
ply a CEP offset when Commerce matched CEP sales to home mar- 
ket AM sales. In these situations, RHP-NSK argues that § 
1677b(a)(7)(A) and the SAA direct Commerce to calculate a partial, 
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price-based LOT adjustment to NV for CEP sales measured by the 
price differences between OEM and AM LOTs. See id. at 30. 

RHP-NSK notes that the statute directs Commerce to adjust NV 
for any difference between CEP and NV “wholly or partly” due to a 
difference in LOT between CEP and NV. Jd. (quoting § 1677b(a)(7)(A)). 
RHP-NSK also notes that § 1677b(a)(7)(B) indicates a CEP offset should 
only be used in the total absence of price-based LOT adjustments. 
See id. Accordingly, RHP-NSK claims that since there was evidence 
for quantifying price differences between OEM and AM LOTs, 
Commerce’s failure to calculate a price-based LOT adjustment that 
partly accounted for such LOT differences violated the plain language 
of § 1677b(a)(7)(A). See RHP-NSK’s Reply at 17. 

Commerce argues that it properly denied a partial LOT adjustment 
and applied a CEP offset to NV for all of RHP-NSK’s CEP transac- 
tions. See Def.’s Mem. at 42-49. Contrary to RHP-NSK’s reading of § 
1677b(a)(7)(A), Commerce asserts that the statute only provides for 
an LOT price-based adjustment to NV based upon price differences in 
the home market between the CEP LOT and NV LOT when the dif- 
ferences can be quantified. See id. at 44-45. Commerce claims that 
the statute does not authorize an LOT price-based adjustment based 
upon different LOTs in the home market when the price difference 
between the CEP LOT sales and the home market LOT sales cannot 
be quantified. See id.; see also Final Results, 63 Fed. Reg. at 33,331 
(explaining that Commerce does not read into § 1677b(a)(7)(A)’s “wholly 
or partly” language the authority to make an LOT adjustment based 
on differences between two home market LOTs where neither level 
is equivalent to the level of the United States sale). Commerce, there- 
fore, asserts that since it reasonably interpreted § 1677b(a)(7)(A), the 
Court should sustain its denial of an LOT adjustment and grant of a 
CEP offset for all of RHP-NSK’s CEP transactions. See Def.’s Mem. 
at 48-49. 

Torrington generally agrees with Commerce’s positions, emphasiz- 
ing that Commerce reasonably interpreted § 1677b(a)(7)(A) as not pro- 
viding for a “partial” LOT adjustment as contended by RHP-NSK. 
See Torrington’s Resp. at 27. Torrington further argues that even if § 
1677b(a)(7)(A) permits a partial LOT adjustment, RHP-NSK never- 
theless failed to submit record evidence to show entitlement to such 
an adjustment. See id. at 30. Accordingly, Torrington contends that 
this Court should not disturb Commerce’s reasonable interpretation 
of the statute as applied to the record evidence. See id. at 31. 


C. Analysis 


The Court notes that this issue has already been decided in NTN 
Bearing, 24 CIT at ___, 104 F. Supp. 2d at 127-31. As this Court de- 
cided in NTN Bearing, Commerce’s decision to deny RHP-NSK a par- 
tial, price-based LOT adjustment measured by price difference be- 
tween home market OEM and AM sales was in accordance with law. 
There is no indication in § 1677b(a)(7)(A) that the pattern of price 
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differences between two LOTs in the home market, absent a CEP 
LOT in the home market, justifies an LOT adjustment. Rather, 
Commerce's interpretation of § 1677b(a)(7)(A) as only providing an 
LOT adjustment based upon price differences in the home market 
between the CEP LOT and the NV LOT was reasonable, especially in 
light of the existence of the CEP offset to cover situations such as 
those at issue here. 


IV. Commerce’s Treatment of RHP-NSK’s United States Repacking 
Expenses as Direct Selling Expenses 
A. Background‘ 

RHP-NSK delivered the subject merchandise to unaffiliated cus- 
tomers in the United States from warehouses owned and operated by 
NSK Corporation. See RHP-NSK’s Resp. to Sect. C Questionnaire, 
Investigation No. A-412-801, Admin. Rev. 5/1/96-4/30/97, at 39 (Sept. 
8, 1997). RHP-NSK normally ships merchandise in its original con- 
tainers from its United States warehouse, but in some instances, it 
repacked the merchandise to accommodate orders for smaller dis- 
tributors. See id. 

For the price of the subject merchandise in the United States, Com- 
merce used EP or CEP, as appropriate, and calculated such prices 
“based on the packed [free on board], [cost, insurance, and freight], or 
delivered price to unaffiliated purchasers in, or for exportation to, 
the United States.” Preliminary Results, 63 Fed. Reg. at 6515. Com- 
merce also made deductions for: (1) discounts and rebates; and (2) any 
movement expenses in accordance with 19 U.S.C. § 1677a(c)(2)(A). 
See id. In calculating CEP, Commerce made additional adjustments 
in accordance with § 1677a(d)(1)-(3) by: (1) “deducting selling expenses 
associated with economic activities occurring in the United States, 
including commissions, direct selling expenses, indirect selling ex- 
penses, and repacking expenses in the United States”; (2) “deductling] 
the cost of any further manufacture or assembly,” where appropriate; 
and (3) “adjust[ing] for profit allocated to these expenses.” Id. In 
particular, in adjusting CEP, Commerce deducted RHP-NSK’s United 
States repacking expenses as direct selling expenses under § 
1677a(d\(1)(B), rather than as moving expenses under § 1677a(c)(2)(A), 
because it determined that repacking “was performed on individual 
products in order to sell the merchandise to the unaffiliated customer 
in the United States.” Final Results, 63 Fed. Reg. at 33,339. 


B. Contentions of the Parties 


RHP-NSK argues, as it did in the Final Results, that Commerce 
erred in deducting RHP-NSK’s United States repacking expenses as 
direct selling expenses pursuant to § 1677a(d)(1)(B). See RHP-NSK’s 


* The Court notes that this issue was decided in NTN Bearing Corp. of America v. United States, 24 CIT at 
, 104 F. Supp. 2d 110, 117-21 (2000). The reader is referred to NTN Bearing for additional background 
information 
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Mem. at 34-37. According to RHP-NSK, the United States repacking 
constitutes an expense incident to bringing the subject merchandise 
from the original place of shipment in the United Kingdom to the 
place of delivery in the United States and, therefore, should have 
been (1) classified and deducted as an expense under § 1677a(c)(2)(A), 
and (2) excluded from the pool of selling expenses Commerce uses to 
determine CEP profit. See id. 

Specifically, RHP-NSK claims that § 1677a(c)(2)(A) is not limited to 
moving expenses, but includes expenses required for transporting 
the goods from RHP-NSK’s United States warehouses into the hands 
of carriers for delivery to United States customers. See RHP-NSK’s 
Reply at 20. RHP-NSK asserts that the cost of United States repack- 
ing is such a § 1677a(c)(2)(A) expense because the goods cannot be 
transported unless RHP-NSK first breaks open the transpacific ship- 
ping packages, selects the specific items ordered and then repacks 
those items for shipment to the customer’s United States location. 
See id. at 22. RHP-NSK clarifies that this result does not change 
simply because the United States repacking may be directly related 
to particular sales. See id. at 21. RHP-NSK notes that § 1677a(c)(2)(A) 
does not preclude the deduction of expenses directly related to a par- 
ticular sale; rather, the statute includes “any additional costs, charges, 
or expenses,” either direct or indirect, incident to bringing the sub- 
ject merchandise from Japan to the United States customer. Id. (quot- 
ing § 1677a(c)(2)(A)). RHP-NSK contends, for instance, that United 
States inland freight from its United States warehouse to United 
States unaffiliated customers, even though directly related to par- 
ticular sales to such customers, nevertheless constitutes a § 
1677a(c)(2)(A) expense. See id. Thus, RHP-NSK asserts that United 
States repacking expense should similarly be treated as § 1677a(c)(2)(A) 
expenses even though it may be directly related to particular sales. 
See id. 

Finally, RHP-NSK claims that United States repacking does not 
otherwise meet the definitional criteria of § 1677a(d)(1)(B) direct sell- 
ing expenses such as credit expenses, guarantees and warranties. 
See id. RHP-NSK notes that such expenses assist in selling products, 
but do not involve transporting goods from the United Kingdom to 
the United States unaffiliated customer as do United States repack- 
ing expenses. See id. at 21-22. 

Commerce responds, as it did in the Final Results, that RHP-NSK’s 
United States repacking expenses bear no relationship to “moving 
the merchandise from one point to another,” as established by the 
fact that the “merchandise was moved from the exporting country to 
the United States prior to repacking.” Def.’s Mem. at 49 (quoting 
Final Results, 63 Fed. Reg. at 33,339). Commerce also contends that 
§ 1677a(d)(1)(B) does not limit direct selling expenses deducted from 
CEP to credit expenses, guarantees or warranties; rather, the statute 
reduces CEP by the amount of any selling expenses which result, and 
bear a direct relationship to, selling expenses in the United States. 
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See id. at 50. Since RHP-NSK’s repacking “was performed on indi- 
vidual products in order to sell the merchandise to the unaffiliated 
customer in the United States,” Commerce asserts that it properly 
treated the repacking expenses as direct selling expenses pursuant to 
§ 1677a(d)(1)(B). Id. (quoting Final Results, 63 Fed. Reg. at 33,339). 

Torrington generally agrees with Commerce’s arguments. See 
Torrington’s Resp. at 31-34. Torrington notes, as it did in the Final 
Results, that RHP-NSK reported that it normally does not require 
repacking for its United States sales, but performed repacking “in 
order to sell the merchandise to the unaffiliated customer in the United 
States.” Jd. at 33. Torrington asserts that since RHP-NSK’s response 
is consistent with Commerce’s treatment of RHP-NSK’s repacking 
expenses as selling rather than movement expenses, Commerce prop- 
erly included RHP-NSK’s repacking expenses in its calculation of CEP 
profit. See id. at 33-34. 


C. Analysis 


The Court finds that RHP-NSK’s United States repacking expenses 
were not incident to bringing the subject merchandise from the origi- 
nal place of shipment in the United Kingdom to the place of delivery 
in the United States. Rather, such expenses were clearly direct sell- 
ing expenses. 

Direct selling expenses under § 1677a(d)(1)(B) are not limited to 
credit expenses, guarantees and warranties, but include “expenses 
which result from and bear a direct relationship to the particular sale 
in question.” SAA at 823 (defining direct selling expenses). In this 
case, the particular sales in question concerned orders for smaller 
distributors. Although RHP-NSK reported that it normally does not 
perform repacking for United States sales (that is, it usually ships 
merchandise from its United States warehouse in its original con- 
tainers), RHP-NSK acknowledged that it did some repacking to ac- 
commodate orders for smaller distributors. See RHP-NSK’s Resp. to 
Sect. C Questionnaire, Investigation No. A-412-801, Admin. Rev. 5/1/ 
96-4/30/97, at 39 (Sept. 8, 1997). The Court finds, therefore, as Com- 
merce did in the Final Results, that RHP-NSK’s repacking is an “ex- 
pense associated with selling the merchandise.” 63 Fed. Reg. at 33,339. 

Accordingly, the Court concludes that Commerce properly treated 
and deducted RHP-NSK’s United States repacking expenses as direct 
selling expenses pursuant to § 1677a(d)(1)(B) rather than as transpor- 
tation or other expenses pursuant to § 1677a(c)(2)(A). 


CONCLUSION 


The Court finds that Commerce acted properly in: (1) failing to ap- 
ply the special rule for merchandise with value added after importa- 
tion under 19 U.S.C. § 1677a; (2) calculating profit for CV; (3) denying 
a partial, price-based LOT adjustment to NV; and (4) deducting United 
States repacking expenses as direct selling expenses. Commerce’s 
determination is affirmed. 
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RHP Bearincs Lrp., NSK BEarincs Europe Ltp., AND NSK CorporArTION, 
PLAINTIFFS, v. UNITED STATES, DEFENDANT, AND THE TORRINGTON COMPANY, 
DEFENDANT-INTERVENOR 


Court No. 98-07-02526 


(Dated November 2, 2000) 


JUDGMENT 


Tsoucalas, Senior Judge: This case having been duly submitted for 
decision and the Court, after due deliberation, having rendered a deci- 
sion herein; now, in accordance with said decision, it is hereby 

ORDERED that the United States Department of Commerce, Interna- 


tional Trade Administration’s determination is affirmed; and it is fur- 
ther 


ORDERED that this case is dismissed. 


(Slip Op. 00-143) 


WokrLD FINER Foops, INC., ET AL., PLAINTIFFS v. THE UNITED STATES, DEFEN- 


DANT, AND BorpDEN, INc., NEw WorLbD Pasta Co., AND GoocH Foops, INc., 
DEFENDANT-INTERVENORS 


Consol. Court No. 99-03-00138 
(Dated November 3, 2000) 


{Commerce Antidumping Duty Remand Determination Affirmed in Part.| 

Akin, Gump, Strauss, Hauer & Feld, L.L.P. (Spencer S. Griffith, Patrick F. J. 
Macrory and Thomas J. McCarthy) for plaintiff World Finer Foods, Inc. 

O’Melveny & Myers L.L.P. (Peggy A. Clarke, Veronique Lanthier and Gary N. 
Horlick) for plaintiff Barilla Alimentare, S.p.A. 

Barnes, Richardson & Colburn (Matthew T. McGrath and Michael J. Chessler) 
for plaintiff La Molisana Industrie Alimentari, S.p.A. 

David W. Ogden, Assistant Attorney General, David M. Cohen, Director, Attor- 
ney, Commercial Litigation Branch, Civil Division, United States Department of 
Justice (Erin E. Powell), Patrick V. Gallagher, Jr., Senior Attorney, Office of the 
Chief Counsel for Import Administration, United States Department of Com- 
merce, of counsel, for defendant. 

Collier, Shannon, Rill & Scott (Paul Rosenthal and David Smith) for defen- 
dant-intervenors Borden, Inc., New World Pasta, Co. and Gooch Foods, Inc. 


OPINION 


Restani, Judge: This antidumping duty matter is before the court 
following a remand determination by the Department of Commerce 
(“Commerce”). Familiarity with the court’s opinion ordering remand 
is presumed. See World Finer Foods, Inc. v. United States, No. 99-03- 
00138, 2000 WL 897752 (Ct. Int'l Trade June 26, 2000). World Finer 
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Foods, Inc., which will be liable for duties at the 19.09 percent fact 
available rate assigned Arrighi S.p.A. Industrie Alimentari, accepts 
the remand results. La Molisana Industrie Alimentari, S.p.A. also 
accepts the new assessment rates applicable to its two importers. 
The only dispute remaining is whether Commerce properly selected 
an adverse facts available rate of 63.36% for Barilla Alimentare, S.p.A. 
(“Barilla”). 

There is no dispute that an adverse rate may be used and that the 
rate is adverse. There also appears to be no dispute that the rate 
selected is based on at least partial secondary information which must 
be corroborated pursuant to 19 U.S.C. § 1677e(c) (1994). The only 
issue is whether the rate selected is properly corroborated so that it 
“bears a rational relationship to the probability of dumping.” World 
Finer Foods, 2000 WL 897752, at *9. 


Facts 

Commerce arrived at the new adverse facts available rate for Bar- 
illa in the first administrative review period (“POR”) by constructing 
a normal value (“NV”) from Barilla price lists obtained in Italy by a 
market researcher hired by petitioners. To construct a United States 
Price (“USP”) for comparison, Commerce used average unit value 
(“AUV”) data from U.S. Customs import statistics for the POR. Com- 
merce made comparisons in three price categories. It adjusted NV in 
each category for home market discounts and credit expenses and 
applied an average exchange rate for the POR. 

USP was adjusted for U.S. credit expenses calculated from Federal 
Reserve System data, the per/kilogram price was converted to a per/ 
pound price and an average exchange rate was used again. The three 
comparisons resulted in margins of 39.63%, 60.09% and 63.36%. Com- 
merce concluded that its best estimate of Barilla’s “real” margin is 
the simple average of 45.49%. As it was drawing an adverse inference 
under 19 U.S.C. 1677(e)(b), it selected the highest margin calculated, 
that is, 63.36%. 


DISCUSSION 

As a preliminary matter, Barilla objects that Commere reopened 
the record. The court’s remand order did not restrict the scope of 
Commerce’s reconsideration to the facts originally of record. When 
the court is silent in this regard, Commerce has the discretion to 
conduct its reconsideration as it sees fit. See E.I. DuPont de Nemours 
& Co. v. United States, 8 F. Supp. 2d 854, 860 n.5 (Ct. Int'l Trade 1998) 
(citation omitted); Win-Tex Prods., Inc. v. United States, 843 F. Supp. 
709, 712 (Ct. Int’l Trade 1994). Barilla also complains that it did not 
have access to the new data and could not respond and submit its own 
data. The price list used for NV, however, was attached to the draft 
results and Barilla had access to a public version of the market re- 
search. Barilla was also permitted access to AUV data as to itself, but 
not that of other companies. Even now Barilla does not say what data 
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it would have submitted. Even though, at this late date, Barilla is not 
permitted to submit the type of data that it should have included in 
its questionnaire response, it is unclear that Commerce would have 
rejected public information which would show that the data it was 
relying on was false or not usable. Given these facts, Barilla’s com- 
plaints are insufficiently specific to demonstrate that its procedural 
rights were violated or that the process was unfair. 

Barilla first challenges the use of the price list from the petition 
because it contains many prices for packages over five kilograms. 
Subject merchandise is five pounds or under. The prices which re- 
sulted in the high margin selected by Commerce, however, were for 
subject merchandise. Barilla also objects to the list because it is a 
price list for caterers. Sales to the catering industry are not outside 
the investigation, although a broader based price list would have been 
more useful. Barilla also argues that the product line featured in the 
list is of a high quality and is not sold in the United States. There is 
no evidence, however, demonstrating the differences in the products. 
Thus, Commerce cannot adjust for this in a quantifiable way, such as 
through an ordinary difmer (difference in merchandise) adjustment. 

The problem with the NV data is not so much that it is inherently 
unusable, but that it was not corroborated. 

Section 1677e(c) of Title 19 reads as follows: 


(c) Corroboration of secondary information 


When the administering authority or the Commission relies on 
secondary information rather than on information obtained in 
the course of an investigation or review, the administering au- 
thority or the Commission, as the case may be, shall, to the ex- 
tent practicable, corroborate that information from independent 
sources that are reasonably at their disposal. 


Commerce asserts that it corroborated the information by speaking 
with the market researcher who provided it. However probing the 
questions were, they were not answered with independent data nor 
did Commerce find its own “independent sources.” While the prices 
are not out of line with prices on price lists of other Italian producers 
— and thus corroborated as valid “price list” prices, the investigation 
revealed widespread discounting practices. See Remand Determina- 
tion at 12. Thus, the corroboration is suspect. The corroboration re- 
quirement, however, is not absolute. It requires corroboration “to the 
extent practicable.” Barilla has not posited a way for Commerce to 
corroborate further an NV for Barilla. Thus, the court concludes, as 
to this particular set of data, no further corroboration is necessary to 
satisfy the statute. 

Barilla next takes issue with Commerce’s use of Barilla’s AUV for 
USP because the AUV was based on sales to affiliates. Barilla does 
not state that there is the same type of data on Barilla for sales to 
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non-affiliates so that Commerce would be able to construct USP for 
Barilla from such data or from a combination of data on sales to affili- 
ates and non-affiliates. Whether or not the AUV data used by Com- 
merce, which comes from importer-specific entry data, is “secondary 
information” that must be corroborated, Barilla has not offered an 
alternative publicly available basis for USP or suggested how USP 
might be further corroborated. Nor has Barilla demonstrated that 
this data is unreliable.' 

Barilla also has no basis for complaint about the various adjust- 
ments to NV and USP, as there is no record evidence for Barilla- 
specific adjustments. The adjustments made by Commerce seem rea- 
sonable and conservative under the circumstances. Commerce as- 
serts that 45.49% average margin is very conservative, as well as the 
best estimate of Barilla’s margin. The question the court asks is 
whether the 45.49% margin is not conservative, but already has built 
into it the “addition” to assure an adverse margin. Essentially be- 
cause it was so out of line with margins based on record data, the 
court rejected use of the highest margin in the petition, 71.49%, as 
an adverse facts available margin for Barilla in World Finer Foods, 
2000 WL 897752, at *6. The margins near that level likely suffer from 
the same defects. That is not to say that with adequate corroboration 
an adverse facts available margin that is widely divergent from other 
margins may not be used. As indicated, however, here the base NV 
selection lacks such reliable corroboration. 

Most companies had very low margins, and those such as Barilla, 
which sold through affiliates, had margins under ten percent. The 
highest margin for any other producer was 21.345%. Barilla’s AUV 
was approximately twenty percent lower than that of other produc- 
ers. Accordingly, this information supports a Barilla margin in the 20- 
40% range. The 45.49% margin is more than double the highest mar- 
gin, and even further above the margins for cooperative respondents.” 
It is also above the high end of a likely range for Barilla based on the 
AUV data, which the court finds more reliable than the NV data. As 
the 45.49% average margin is partially uncorroborated and does not 
have built into it the NV discounts that are normal in this industry, it 
is an adverse margin. In sum, the court finds that substantial evi- 
dence is lacking to support an adverse margin in the 60-70% range. 
The only margin available that is supported by the evidence is the 
margin of 45.49%, Commerce’s best guess, which, based on this record, 
is adverse. 

Barilla, for its part, has no basis to demand a margin lower than the 
best estimate Commerce can make. Unlike DeCecco, another pasta 


’ As the Barilla-specific, government-gathered, AUV data was obtained by Commerce after a reopening of the 
record in this review, it may not be subject to the statutory corroboration requirement. Base NV data, however, 
was petition data, was not obtained directly from governmental sources or Barilla itself, statute would make no 
sense if the corroboration requirement could be met merely by incorporating petition data in the review 


2 . = ; : : 

“ The court is aware of the self-selective nature of reviews for companies with low rates and of the falling 
AUV’s from the investigation to the first review, and considers these factors more than accounted for in the 45° 
rate, which is several percentage points above what is otherwise supportable 
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producer with which Barilla seeks to align itself, it did not put in 
evidence to show it was a high-end producer which would likely have 
low margins under the facts of record. See Borden, Inc. v. United 
States, 4 F. Supp. 2d 1221, 1247 (Ct. Int'l Trade 1998), affd sub nom. 
F.lli DeCecco di Filippo Fara San Martino S.p.A. v. United States, 216 
F.3d 1027, 1032-33 (Fed. Cir. 2000). Barilla has nothing to offer to 
demonstrate it should not receive a margin of 45.49%.*° Nor has it 
suggested any margin within a reasonable range. There being no other 
supportable margin available, Barilla is to be assigned a 45.49% margin. 


(Slip-Op. 00-144) 


NMB SirncaporeE LtTpD., AND PELMEC INDustTRIES (PTE) LTD., PLAINTIFFS Uv. 
UNITED STATES OF AMERICA, DEFENDANT v. THE TORRINGTON COMPANY, DE- 
FENDANT-INTERVENOR 


Court No. 00-07-00373 
[Plaintiffs’ motion for preliminary injunction is granted.] 
(Dated November 3, 2000) 


White & Case (Walter J. Spak, Christopher F. Corr, Lyle B. Vander Schaaf, 
Richard J. Burke), Washington, D.C. for Plaintiffs. 

Mary Elizabeth Jones, Attorney-Advisor, Office of the General Counsel, Inter- 
national Trade Commission, Washington, D.C., for Defendants. 

Stewart & Stewart (Terence P. Stewart, Geert De Prest), Washington, D.C., for 
Defendant-Intervenors. 


MEMORANDUM OPINION 


CarMAN, Chief Judge: Plaintiffs move for a preliminary injunction 
following a finding by the United States International Trade Commis- 
sion (ITC) after a five-year sunset review that revocation of antidump- 
ing orders on anti-friction ball bearings from Singapore would likely 
lead to a recurrence of material injury to the domestic industry within 
a reasonably foreseeable time. Plaintiffs seek to enjoin the United 
States from liquidating any and all unliquidated entries of ball bear- 
ings from Singapore manufactured or exported by Plaintiffs and en- 
tered for consumption or withdrawn from warehouse after January 
1, 2000, until the lawsuit commenced by the Plaintiffs challenging 
the ITC’s sunset review determination, receives final judicial review. 
Defendant, United States, consents to the issuance of a preliminary 


3 Barilla may have preferred some average other than a simple average of the calculated margins, but it waived 
any such argument. 
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injunction. Defendant-Intervenor, The Torrington Company, objects. 
BACKGROUND 

On April 1, 1999, the ITC initiated a five year sunset review pursu- 
ant to section 751(c) of the Tariff Act of 1930, as amended by 19 U.S.C. 
§ 1675(c) (1994) (hereinafter, sunset review). This review covered 
certain ball bearings from China, France, Germany, Hungary, Italy, 
Japan, Romania, Singapore, Sweden, and the United Kingdom. See 
Certain Bearings from China, France, Germany, Hungary, Italy, Ja- 
pan, Romania, Singapore, Sweden, and the United Kingdom, 64 Fed. 
Reg. 15783 (April 1, 1999). On July 2, 1999, the ITC determined that 
it would conduct a full review pursuant to the sunset law’s provi- 
sions. On June 28, 2000, the ITC published notice of its final determi- 
nation, finding in part that revocation of the antidumping duty orders 
on anti-friction ball bearings from Singapore would likely lead to re- 
currence of material injury to the domestic industry within a reason- 
ably foreseeable time. See Certain Bearings from China, France, Ger- 
many, Hungary, Italy, Japan, Romania, Singapore, Sweden, and the 
United Kingdom, 65 Fed. Reg. 39925, 39925 (June 28, 2000). 

On July 7, 2000, pursuant to a request by the Plaintiffs, the Depart- 
ment of Commerce (Commerce) initiated the eleventh administra- 
tive review of the antidumping order at issue in this case. This re- 
view covered subject merchandise entered into the United States 
between May 1, 1999 and April 30, 2000. The Plaintiffs subsequently 
withdrew their request and, because no other party filed a separate 
request, the administrative review was terminated. Thus, by opera- 
tion of law, any entries made between May 1, 1999 and April 30, 2000, 
would in the usual course have been liquidated in accordance with 
the 1.26% antidumping duty rate established by the tenth adminis- 
trative review.' 

On August 25, 2000, Plaintiffs filed a summons and complaint with 
this Court challenging the ITC’s sunset review final determination. 
Plaintiffs timely filed this motion for preliminary injunction seeking 
to enjoin liquidation of all unliquidated entries of subject merchan- 
dise manufactured or exported by Plaintiffs and entered or withdrawn 
from warehouse after January 1, 2000.” 

Prior to the Uruguay Round, the antidumping laws did not effec- 
tively restrict the duration of an antidumping order. Antidumping 
duties were imposed for as long as dumping or injury continued, sub- 


1 See 19 C.F.R. §351.212(a) (“Generally, the amount of duties to be assessed is determined in a review of the 
[antidumping] order covering a discrete period of time. If a review is not requested, duties are assessed at the 
rate established in the completed review covering the most recent prior period or, if no review has been com 
pleted, the cash deposit rate applicable at the time merchandise was entered.” 


* Commerce has issued a regulation establishing January 1, 2000 as the effective date of a revocation or 
termination of a transition order prior to, or as a result of, the initial sunset review. See 19 C.F.R. $351.222(i)(2\ii 
Transition orders are defined by 19 U.S.C. §1675(c6)\C)-(D), in relevant part, as “an antidumping duty order 
under this subtitle or a finding under the Antidumping Act of 1921... which is in effect on the date the WTO 
Agreement enters into force with respect to the United States, if such order is based on an investigation con- 
ducted by both the administering authority and the Commission.” The antidumping duty order at issue in this 
case was originally issued in 1989 and, therefore, was in effect on the date the WTO Agreement entered into force 
Although the antidumping order has been in place for eleven years 19 U.S.C. §1675(c) has only been in effect since 
1995 and, thus, only one sunset review has been performed. As such, the subject matter of this litigation is within 
the purview of 19 C.F.R. §351.222(i)(2)(ii) 
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ject only to the possibility of yearly administrative reviews establish- 
ing the applicable antidumping duty rate. The law, however, did pro- 
vide that Commerce could revoke an antidumping order if there were 
no request for an administrative review of that order for four con- 
secutive years. See 19 C.F.R. § 353.25 (1994). This provision, how- 
ever, was infrequently used.* 

With the passage of the Uruguay Round Agreements Act, Pub. L. 
No. 103-465, 108 Stat. 4809 (Dec. 8, 1994), Commerce’s regulations 
and the Trade Agreements Act of 1979 were amended to provide sev- 
eral methods by which an antidumping order could be terminated or 
revoked. An antidumping order may be revoked where Commerce 
determines that “[a]ll exporters and producers covered at the time of 
revocation by the order... have sold the subject merchandise at not 
less than normal value for a period of at least three consecutive years” 
and “[I]t is not likely that those persons will in the future sell the 
subject merchandise at less than normal value.” 19 C.F.R. 
§351.222(b)(1)(i)-(Gii) (1998). An antidumping order may also be re- 
voked where either the circumstances surrounding the order have 
changed sufficiently to warrant revocation or where the producers 
accounting for substantially all of the production of the relevant do- 
mestic like product express a lack of interest in the continuation of 
the order. See 19 U.S.C. §1675(b); 19 C.F.R. §351.222(g) (1998). 

Most relevant to this case, however, an antidumping order may be 
revoked or terminated by Commerce or the ITC through the sunset 
review process. See 19 U.S.C. §1675(c). This process requires Com- 
merce and the ITC to invite interested parties to provide information 
pertaining to the impact that revocation of the antidumping order 
would have on the relevant domestic industry. See 19 U.S.C. §1675(c)(2). 
If this information is provided, it is then used to aid Commerce in 
determining whether the revocation of the antidumping order would 
likely lead to “a continuation or recurrence of sales of the subject 
merchandise at less than fair value.” 19 U.S.C. §1675a(c)(1). The ITC 
similarly uses this information when determining whether revoca- 
tion of the same order would likely lead to “continuation or recur- 
rence of material injury within a reasonably foreseeable time” 19 
U.S.C. §1675a(a)(1). If Commerce and the ITC make affirmative de- 
terminations, the antidumping orders are to remain in effect for an 
additional five years, subject to yearly administrative reviews. Un- 
der the sunset review procedures, this process is to repeat until ei- 
ther Commerce determines that there is no threat of continued or 
recurring dumping or the ITC determines that there will likely not 
be a continuation or recurrence of material injury to the domestic 
industry within a reasonably foreseeable time. See 19 U.S.C. 
§1675(c)(1)(C). Where, however, no interested parties submit infor- 


3 The Court notes two distinguished legal scholars have found that between January 1, 1980 and July 31, 1994 
a total of 533 antidumping and countervailing duty orders were placed in effect. During the same period, 
however, only 162 orders (30.39%) were revoked. During this period, the average length of time a revoked duty 
order remained in effect was 8.28 years. See Raj Bhala & Anthony Kennedy, WorLp TrapeE Law at 628. 
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mation regarding the effect of revocation on the domestic industry, 
the antidumping duty order is automatically terminated. See 19 U.S.C. 
§1675(c)(3)(A). 


DiscussION 

This Court has jurisdiction over the Plaintiffs’ underlying litigation 
pursuant to 19 U.S.C. §1581(c) and sections 516A(a)(2)(A)(i)(T) and (B)(iii) 
of the Tariff Act of 1930, as amended by 19 U.S.C. §§1516a(a)(2)(A)(i)(T) 
and (B)(iii) (1999). The Plaintiffs’ motion for preliminary injunction is 
properly before this Court pursuant to 19 U.S.C. §1516a(c)(2) (1999). 

There seems to be no dispute as to the events precipitating this 
motion. As stated, on April 1, 1999, the ITC, pursuant to 19 U.S.C. 
§1675(c), initiated a sunset review of an antidumping order originally 
issued in 1989 on certain anti-friction ball bearings from Singapore. 
Since the antidumping order’s inception, there have been ten admin- 
istrative reviews, with the tenth one resulting in an antidumping 
duty margin of 1.26%. On July 7, 2000, the Plaintiffs petitioned Com- 
merce and the ITC for an eleventh administrative review but subse- 
quently withdrew this request. Because no other party had asked for 
an administrative review of this antidumping order, all entries rel- 
evant to that administrative review would ordinarily be liquidated at 
the 1.26% duty rate. Normally, had the administrative review pro- 
ceeded, the government would have been enjoined from liquidating 
the relevant entries pending full and final judicial review.* 

On August 25, 2000, the Plaintiffs filed a summons and complaint 
challenging the ITC’s sunset review final determination in this case. 
Plaintiffs now seek preliminary injunctive relief to prevent liquida- 
tion of all unliquidated entries from January 1, 2000 until judicial 
review of the ITC’s sunset determination is final. The United States 
consents to the granting of the preliminary injunction. 

Defendant-Intervenor objects, arguing Plaintiffs put themselves in 
this position when they withdrew their request for an administrative 
review, thereby terminating the administrative review. Because the 
administrative review was terminated on account of Plaintiffs’ ac- 
tions, Defendant-Intervenor maintains that Plaintiffs effectively lost 
their per se right to a preliminary injunction enjoining liquidation of 
unliquidated entries pending final judicial review. It is noteworthy 
that Defendant-Intervenor ignores the differences in the two types of 
proceedings. Administrative reviews are structured to determine the 
rate at which entries are to be liquidated or to impose no duties if the 
facts so warrant. Sunset reviews are designed to determine whether 
an antidumping or countervailing duty order should be terminated or 


* In Zenith Radio Corp. v. United States, 710 F.2d 806 (Fed. Cir. 1983), the United States Court of Appeals for 
the Federal Circuit granted plaintiffs a per se right to a preliminary injunction enjoining liquidation of unliqui- 
dated entries pending final judicial review of administrative review determinations. Defendant-Intervenor 
acknowledges the per se right to a preliminary injunction that attaches in cases challenging an administrative 
review. See Defendant Intervenors’ Brief, at 2 (“In the case of an annual review, the plaintiff cannot obtain 
effective relief absent an injunction against liquidation, because without the injunction all entries subject to the 
litigated annual review would likely be liquidated before litigation could conclude.”) 
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should remain in effect for an additional five-year period. The mere 
fact that Plaintiffs have elected not to seek an administrative review 
should not effectively preclude Plaintiffs from obtaining injunctive 
relief in a different type of proceeding. It would seem bizarre if par- 
ties could secure final judicial review in the former while they could 
not in the latter. 

The issue presented in this case is whether, in light of an appeal of 
an affirmative ITC sunset review determination, the government 
should be enjoined from liquidating entries entered between the date 
the antidumping order would have terminated and the completion of 
final judicial review. Put another way, should the Plaintiffs be en- 
titled to a preliminary injunction enjoining liquidation of all unliqui- 
dated entries pending final judicial review where there has been a 
challenged affirmative ITC sunset review determination. 

It is well settled that a preliminary injunction is an extraordinary 
remedy. Therefore, before the Plaintiffs can be granted such relief 
they must establish: (1) in the absence of a preliminary injunction, 
they will suffer irreparable harm; (2) the balance of hardships tilts in 
the movant’s favor; (3) there is a likelihood of success on the merits; 
and (4) the grant of a preliminary injunction is not contrary to public 
interest. See FMC Corp. v. United States, 3 F.3d 424, 427 (Fed. Cir. 
1993). For the reasons stated below, this Court finds that the Plain- 
tiffs have satisfied the four criteria and are, therefore, entitled to 
preliminary injunctive relief. 


A. Irreparable Harm 

Plaintiffs argue they will suffer irreparable harm if the entries of 
subject merchandise entered into the United States after January 1, 
2000 are liquidated prior to the completion of final judicial review of 
this case. Specifically, the Plaintiffs argue that if they succeed in 
their legal challenge to the ITC’s sunset review determination they 
will suffer the unrecoverable loss of all antidumping duties paid on 
the liquidated entries, as well as the negation of their statutory right 
to effective and meaningful judicial review. The Court finds Plain- 
tiffs’ contentions persuasive. 

The United States Court of Appeals for the Federal Circuit (Federal 
Circuit) noted, in Zenith Radio Corp. v. United States, that the anti- 
dumping laws do not contain a provision permitting the reliquidation 
of entries or the recovery of wrongfully assessed antidumping duties 
in the event a foreign manufacturer or exporter successfully chal- 
lenges an affirmative antidumping determination. 710 F.2d 806, 810 
(Fed. Cir. 1983). Rather, Section 516A(c)(1) of the Trade Agreements 
Act of 1979 provides, in relevant part: 


Unless such liquidation is enjoined by the court under paragraph 
(2) of this subsection, entries of merchandise of the character 
covered by a determination of the Secretary, the administering 
authority, or the Commission contested under subsection (a)... shall 
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be liquidated in accordance with the determination of the Secre- 
tary, the administering authority, or the Commission. 


19 U.S.C. §1516a(c)(1). Thus, “once liquidation occurs, a subsequent 
decision by the trial court on the merits of [a foreign manufacturer or 
exporter’s] challenge can have no effect on the dumping duties as- 
sessed.” Zenith, 710 F.2d at 810. 

The Federal Circuit and this Court have long recognized the severe 
harm caused by liquidation in cases similar to this case. Because a 
foreign manufacturer or exporter cannot recover liquidated duties 
when it successfully challenges the underlying administrative deter- 
mination, in the absence of a preliminary injunction, judicial review 
would provide the plaintiff with no tangible benefit. See Zenith, 710 
F.2d at 810. Accordingly, it is now well established that when a for- 
eign manufacturer or exporter seeks a preliminary injunction while 
challenging the results of an administrative review, “the consequences 
of liquidation...constitute irreparable injury.” Jd. 

Similarly, this Court has held that foreign manufacturers or ex- 
porters challenging an administrative review suffer irreparable harm 
not only because of the economic loss occasioned by the liquidation of 
disputed entries, but also by the deprivation of their statutory right 
to obtain meaningful judicial review. See CHR Bjelland Seafoods A/S 
v. United States, 19 CIT 35, 51 (1995); PG Industries,11 CIT at 7 
(1987); Oki Electric Industry Co., Ltd. v. United States, 669 F. Supp. 
480, 485 (CIT 1987); Timken Co. v. United States, 569 F. Supp, 65, 69 
(CIT 1983). 

Although the cases cited above involved administrative reviews, 
the underlying rationale is equally applicable to the present case. 
The Plaintiffs challenge the ITC’s sunset review determination af- 
firming the continuation of an antidumping order. Had the ITC ter- 
minated the antidumping order, all entries of subject merchandise 
after January 1, 2000 would have been liquidated free of any anti- 
dumping duties. However, because the antidumping order remains 
in effect, and because the liquidation of entries is not suspended dur- 
ing the pendancy of the Plaintiffs’ legal challenge, the Plaintiffs are 
faced with potential irreparable harm similar to that faced by parties 
challenging an administrative review determination in the absence 
of injunctive relief. As stated, if the United States liquidates the 
subject entries prior to the completion of final judicial review and the 
antidumping order is subsequently revoked, the Plaintiffs would be 
without recourse to recover the wrongfully paid antidumping duties. 
For judicial review to be meaningful, it must be capable of providing 
a party with effective relief and the ability to enforce its rights. Ab- 
sent a preliminary injunction suspending liquidation, judicial review 
could not provide the Plaintiffs with meaningful relief. Any judicial 
remedy would be fruitless. 

This Court finds that the Plaintiffs would suffer irreparable harm 
if any entries were liquidated pursuant to the antidumping order prior 
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to the completion of final judicial review because the Plaintiffs would 
be unable to recover any duties paid under this order and would be 
unable to avail themselves of effective and meaningful final judicial 
review. 


B. Balance of Hardships 


An inquiry into the balance of hardships requires this Court to de- 
termine which party will suffer the greatest adverse effects as a re- 
sult of the grant or denial of the preliminary injunction. The balance 
of hardships tilts in favor of the Plaintiffs. As stated, if the prelimi- 
nary injunction were to be denied, the Plaintiffs would suffer the 
potential unrecoverable loss of all antidumping duties paid on the 
liquidated entries and the negation of their statutory right to mean- 
ingful judicial review. In contrast, United States has consented to 
the grant of the preliminary injunction and, presumably, has no com- 
plaint if the Plaintiffs’ motion is granted. Although the Defendant- 
Intervenor opposes the Plaintiffs motion, it expresses no basis as to 
how such relief would unduly burden or impose hardship on the De- 
fendant-Intervenor. 

This Court finds that the balance of hardships clearly favors the 
Plaintiffs. 


C. Likelihood of Success on the Merits 


The moving party is required to demonstrate a likelihood of suc- 
cess on the merits of its case before a preliminary injunction will be 
issued. Although this requirement is important, it is not determina- 
tive and must be balanced against the comparative injuries of the 
parties. See Timken Co., 569 F. Supp. at 70. This balancing involves 
an inverse relationship between the level of hardship the moving 
party will suffer if the preliminary injunction is denied and the stan- 
dard that must be met to demonstrate a likelihood of success on the 
merits. The greater the harm to the moving party, the lower the 
standard will be. See id. Where it is clear that the moving party will 
suffer substantially greater harm by the denial of the preliminary 
injunction than the non-moving party would by its grant, it will ordi- 
narily be sufficient that the movant has raised “serious, substantial, 
difficult and doubtful” questions that are the proper subject of litiga- 
tion. PG Industries, 11 CIT at 8; See Floral Trade Council, 17 CIT 
1022, 1023 (1993). 

The Plaintiffs challenge the ITC’s final determination on the grounds 
that it was unsupported by substantial evidence and otherwise not in 
accordance with law. Specifically, the Plaintiffs allege that the ITC 
erred in both its legal and factual analysis of the likely volume and 
price effects of anti-friction ball bearing imports from Singapore on 
the United States domestic market. The Plaintiffs additionally allege 
that the ITC improperly interpreted the cumulation provision in the 
sunset review statute and that its final cumulation decision was un- 
supported by substantial evidence. Finally, the Plaintiffs challenge 
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the ITC’s interpretation of the sunset review statute’s standard for 
determining the likelihood of injury. 

On the papers before this Court, the likelihood of the Plaintiffs 
success on the merits is unclear. It is clear, however, that the issues 
raised by the Plaintiffs are “serious, substantial, difficult and doubt- 
ful” and thereby establish them as a legitimate ground for litigation. 

This Court finds that the Plaintiffs have raised sufficiently serious 


legal questions to warrant granting their motion for preliminary in- 
junction. 


D. Public Interest 


The final factor that this Court must consider is whether the grant- 
ing of a preliminary injunction is consistent with public interest. It is 
well settled that the public interest is served by “ensuring that the 
ITA complies with the law, and interprets and applies [the] interna- 
tional trade statutes uniformly and fairly.” See PG Industries, 11 CIT 
at 9, quoting, Ceramica Regiomontana v. United States, 590 F. Supp. 
1260, 1265 (CIT 1984). Similarly, in the present case, the public in- 
terest would be served by preserving the Plaintiffs’ right to meaning- 
ful judicial review. 

In Neenah Foundry Co. v. United States, 86 F. Supp.2d 1308 (CIT 
2000), the Court denied an application for a preliminary injunction by 
plaintiff domestic industry to require deposits on future imports, find- 
ing no irreparable harm where the ITC had terminated a countervailing 
duty order as part of a challenged negative sunset review.® In Neenah 
there was no issue as to whether the parties could obtain meaningful 
judicial review, whereas in the case before this Court, absent prelimi- 
nary injunctive relief, it is clear the plaintiff-importer will suffer ir- 
reparable injury. 

This Court finds that the public interest is best served by granting 
the preliminary injunction. 


CONCLUSION 
For the above stated reasons, this Court is persuaded that the Plain- 
tiffs have satisfied the judicially established prerequisites for obtain- 
ing a preliminary injunction. Accordingly, Plaintiffs’ motion is 


GRANTED. 


5 It is interesting to note that the Court entered an unpublished order granting, on consent, a preliminary 
injunction enjoining liquidation of deposits pending the outcome of a challenged affirmative ITC sunset review 
determination. See Chefline Corp. v. United States, Ct. No. 00-05-00212 (CIT, July 14, 2000) 
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MEMORANDUM OPINION 

CarMAN, Chief Judge: Plaintiffs move for a preliminary injunction 
following a finding by the United States International Trade Commis- 
sion (ITC) after a five year sunset review that revocation of anti- 
dumping orders on stainless steel wire rod from France would likely 
lead to a recurrence of material injury to the United States domestic 
industry within a reasonably foreseeable time. Plaintiffs seek to en- 
join the United States from issuing instructions to liquidate or from 
liquidating any and all unliquidated entries of stainless steel wire rod 
from France produced by the Plaintiffs and entered or withdrawn 
from warehouse for consumption after January 1, 2000 until the law- 
suit commenced by the Plaintiffs challenging the ITC’s sunset review 
determination receives final judicial review. The United States con- 
sents to the issuance of a preliminary injunction. Defendant-Interve- 
nors object. 


BACKGROUND 

On July 1, 1999, the ITC initiated a five year review pursuant to 
section 751(c) of the Tariff Act of 1930, as amended by 19 U.S.C. §1675(c) 
(hereinafter, sunset review). See Stainless Steel Wire Rod From Bra- 
zil, France, India, and Spain, 64 Fed. Reg. 35697 (July 1, 1999). This 
review was conducted to determine whether revocation of the 
countervailing duty and antidumping duty orders on stainless steel 
wire rod from Brazil, France, India, and Spain would likely lead to 
continuation or recurrence of material injury within a reasonably 
foreseeable time. On October 15, 1999, the ITC determined that it 
would conduct a full review pursuant to the sunset law’s provisions. 
On July 21, 2000, the ITC published notice of its final determination, 
finding in part that revocation of the antidumping duty orders on 
stainless steel wire rod from France would likely lead to a continua- 
tion or recurrence of material injury to the United States domestic 
industry within a reasonably foreseeable time. See Stainless Steel 
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Wire Rod From Brazil, France, India, and Spain, 65 Fed. Reg. 45409, 
45409 (July 21, 2000). 

On September 20, 2000, Plaintiffs timely filed a complaint with this 
Court challenging the ITC’s final sunset review determination. On 
October 20, 2000, Plaintiffs filed this motion for preliminary injunc- 
tion seeking to enjoin liquidation of all unliquidated entries of subject 
merchandise produced by the Plaintiffs and entered or withdrawn 
from warehouse for consumption after January 1, 2000. ! 

Prior to the Uruguay Round, the antidumping laws did not effec- 
tively restrict the duration of an antidumping order. Antidumping 
duties were imposed for as long as dumping or injury continued, sub- 
ject only to the possibility of yearly administrative reviews establish- 
ing the applicable antidumping duty rate. The law, however, did pro- 
vide that Commerce could revoke an antidumping order if there were 
no request for an administrative review of that order for four con- 
secutive years. See 19 C.F.R. § 353.25 (1994). This provision, how- 
ever, was infrequently used.” 

With the passage of the Uruguay Round Agreements Act, Pub. L. 
No. 103-465, 108 Stat. 4809 (Dec. 8, 1994), Commerce’s regulations 
and the Trade Agreements Act of 1979 were amended to provide sev- 
eral methods by which an antidumping order could be terminated or 
revoked. An antidumping order may be revoked where Commerce 
determines that “[a]ll exporters and producers covered at the time of 
revocation by the order... have sold the subject merchandise at not 
less than normal value for a period of at least three consecutive years” 
and “(I]t is not likely that those persons will in the future sell the 
subject merchandise at less than normal value.” 19 C.F.R. 
§351.222(b)(1)()-(ii) (1998). An antidumping order may also be re- 
voked where either the circumstances surrounding the order have 
changed sufficiently to warrant revocation or where the producers 
accounting for substantially all of the production of the relevant do- 
mestic like product express a lack of interest in the continuation of 
the order. See 19 U.S.C. §1675(b); 19 C.F.R. §351.222(g) (1998). 

Most relevant to this case, however, an antidumping order may be 
revoked or terminated by Commerce or the ITC through the sunset 
review process. See 19 U.S.C. §1675(c). This process requires Com- 
merce and the ITC to invite interested parties to provide information 
pertaining to the impact that revocation of the antidumping order 


1 Commerce has issued a regulation establishing January 1, 2000 as the effective date of a revocation or 


termination of a transition order prior to or as a result of the initial sunset review. See 19 C.F.R. §351.222(i)(2)(ii) 
Transition orders are defined by 19 U.S.C. §1675(c)(6\(C), in relevant part, as “an antidumping duty order under 
this subtitle or a finding under the Antidumping Act of 1921... which is in effect on the date the WTO Agreement 
enters into force with respect to the United States, if such order is based on an investigation conducted by both 
the administering authority and the Commission.” The antidumping duty order at issue in this case was 
originally issued in 1992 and, therefore, was in effect on the date the WTO Agreement entered into force. Al- 
though the antidumping order has been in place for eight years 19 U.S.C. §1675(c) has only been in effect since 
1995 and, thus, only one sunset review has been performed. As such, the subject matter of this litigation is within 
the purview of 19 C.F.R. §351.222(i2)ii) 


* The Court notes two distinguished scholars have found that between January 1, 1980 and July 31, 1994 a total 
of 533 antidumping and countervailing duty orders were placed in effect. During the same period, however, only 
162 orders (30.39%) were revoked. During this period, the average length of time a revoked duty order remained 
in effect was 8.28 years. See Raj Bhala & Anthony Kennedy, WorLD Trape Law at 628 
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would have on the relevant domestic industry. See 19 U.S.C. 
§1675(c)(2). If this information is provided, it is then used to aid Com- 
merce in determining whether the revocation of the antidumping 
order would likely lead to “a continuation or recurrence of sales of 
the subject merchandise at less than fair value.” 19 U.S.C. §1675a(c)(1). 
The ITC similarly uses this information when determining whether 
revocation of the same order would likely lead to “continuation or 
recurrence of material injury within a reasonably foreseeable time” 
19 U.S.C. §1675a(a)(1). If Commerce and the ITC make affirmative 
determinations, the antidumping orders are to remain in effect for an 
additional five years, subject to yearly administrative reviews. Un- 
der the sunset review procedures, this process is to repeat until ei- 
ther Commerce determines that there is no threat of continued or 
recurring dumping or the ITC determines that there will likely not 
be a continuation or recurrence of material injury to the domestic 
industry within a reasonably foreseeable time. See 19 U.S.C. 
§1675(c)(1)(C). Where, however, no interested parties submit infor- 
mation regarding the effect of revocation on the domestic industry, 
the antidumping duty order is automatically terminated. See 19 U.S.C. 
§1675(c)(3)(A). 


DiIscussION 
The Court has jurisdiction over Plaintiffs’ underlying litigation pur- 


suant to 19 U.S.C. §1581(c) and sections 516A(a)(2)(A)(i)(D and (B)(iii) 
of the Tariff Act of 1930, as amended by 19 U.S.C. §§1516a(a)(2)(A)G)(D 
and (B)(iii) (1999). Plaintiffs’ motion for preliminary injunction is prop- 
erly before this Court pursuant to 19 U.S.C. §1516a(c) (1994). 

The facts before this Court are undisputed. On July 21, pursuant to 
a five-year sunset review, the ITC published notice of its final deter- 
mination that antidumping duty orders on stainless steel wire rod 
from France were to continue due to the likelihood that revocation 
would lead to continued material injury to the United States domes- 
tic industry. Plaintiffs challenge this determination and, now, seek a 
preliminary injunction enjoining the United States from liquidating 
any and all entries of subject merchandise produced by the Plaintiffs 
and entered or withdrawn from warehouse for consumption after Janu- 
ary 1, 2000. 

It is well settled that a preliminary injunction is an extraordinary 
remedy. Therefore, before the Plaintiffs can be granted such relief 
they must establish: (1) in the absence of a preliminary injunction, 
they will suffer irreparable harm; (2) the balance of hardships tilts in 
the movant’s favor; (3) there is a likelihood of success on the merits; 
and (4) the grant of a preliminary injunction is not contrary to public 
interest. See NMB Singapore Ltd. v. United States, No. 00-144, Slip 
Op., at 7 (CIT, Nov. 3, 2000), citing, FMC Corp. v. United States, 3 
F.3d 424, 427 (Fed. Cir. 1993). For the reasons stated below, this 
Court finds that the Plaintiffs have satisfied the four criteria and are, 
therefore, entitled to preliminary injunctive relief. 
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A. Irreparable Harm 


Plaintiffs argue they will suffer immediate and irreparable harm if 
the unliquidated entries of subject merchandise entered into the 
United States after January 1, 2000 are liquidated prior to the comple- 
tion of final judicial review in this case. Specifically, Plaintiffs argue 
that if they succeed in their legal challenge of the ITC’s sunset re- 
view determination they will suffer the unrecoverable loss of all anti- 
dumping duties paid on the liquidated entries, as well as the negation 
of their statutory right to effective and meaningful judicial review. 

In NMB Singapore, Ltd. v. United States, Slip Op., at 9-10, this 
Court extended the rule established by the United States Court of 
Appeals for the Federal Circuit (Federal Circuit) in Zenith Radio Corp. 
uv. United States, 710 F.2d 806, 810 (Fed. Cir. 1983)° to cases challeng- 
ing an affirmative sunset review determination where the order has 
continued in force. The Zenith court held that “the inability of re- 
viewing courts to meaningfully correct the [administrative] review 
determination is irreparable injury that must be considered by the 
trial court...” 710 F.2d at 811. In NMB Singapore, this Court held 
that, when a plaintiff challenges an affirmative sunset review deter- 
mination, the potential unrecoverable loss of antidumping duties paid 
on entries liquidated prior to the entry of final judgment and the 
attendant negation of a plaintiff’s statutory right to meaningful judi- 
cial review constitutes irreparable harm. See NMB Singapore, Slip 
Op., at 9. This Court found that “because the antidumping order 
remains in effect, and because the liquidation of entries is not sus- 
pended during the pendancy of the Plaintiffs’ legal challenge, the Plain- 
tiffs are faced with potential harm similar to that faced by parties 
challenging an administrative review determination” and that “ab- 
sent a preliminary injunction suspending liquidation, judicial review 
could not provide the Plaintiffs with meaningful relief.” Jd. There- 
fore, “any judicial remedy would be fruitless.” Jd. 

In the present case, the Court is faced with virtually identical facts. 
The Plaintiffs challenge the continuation of an antidumping order 
pursuant to an ITC sunset review determination. The Plaintiffs have 
deposited estimated duties in accordance with the rate established by 
the last administrative review and will continue to make such depos- 
its during the course of this litigation. If the Plaintiffs are successful 
in their legal challenge to the ITC’s sunset review determination all 
future entries of subject merchandise will be entered free of anti- 
dumping duties. If, however, the United States liquidates entries of 
subject merchandise prior to final judicial review, the antidumping 
duties paid on these entries would be unrecoverable and this Court 
would be stripped of its ability to provide the Plaintiffs with “the only 


>In Zenith Radio Corp. v. United States, 710 F.2d 806 (Fed. Cir. 1983), the United States Court of Appeals for 
the Federal Circuit granted plaintiffs a per se right to a preliminary injunction enjoining liquidation of unliqui- 
dated entries pending final judicial review of administrative review determinations. Defendant-Intervenor 
acknowledges the per se right to a preliminary injunction that attaches in cases challenging an administrative 
review. See Defendant Intervenors’ Brief, at 6 (“... injunctive relief for both importers and the domestic industry 
is now virtually automatic...”) 
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meaningful correction” available to them. Zenith, 710 F.2d at 811. 

Accordingly, pursuant to the precedent established by NMB 
Singapore, Slip Op., at 9, and the facts of this case, this Court holds 
that, in the absence of a preliminary injunction, the Plaintiffs would 
suffer irreparable harm. 


B. Balance of Hardships 


An inquiry into the balance of hardships requires this Court to de- 
termine which party will suffer the greatest adverse effects as a re- 
sult of the grant or denial of the preliminary injunction. The balance 
of hardships clearly tilts in favor of the Plaintiffs. As stated, if the 
preliminary injunction is denied, the Plaintiffs would suffer the po- 
tential? unrecoverable loss of all antidumping duties paid on the liq- 
uidated entries and the negation of their statutory right to meaning- 
ful judicial review. In contrast, the United States has consented to 
the grant of the preliminary injunction and, presumably has no com- 
plaint if the Plaintiffs’ motion is granted. 

Defendant-Intervenors oppose Plaintiffs’ motion, arguing that the 
domestic industry would suffer hardship as great or greater than that 
suffered by the Plaintiffs’ if a preliminary injunction is granted. Spe- 
cifically, Defendant-Intervenors argue that, ifthe preliminary injunc- 
tion is granted, the domestic industry will suffer a substantial hard- 
ship in the form of lost sales, diminished revenues, suppressed and 
depressed prices, and increased unemployment as a result of the po- 
tential “under-collection” of duties. Domestic-Intervenors urge that 
the potential hardship facing the domestic industry is “just as serious 
and just as important as the harm incurred by an importer of record 
in the potential over-collection of duties.” Defendant-Intervenors’ Brief 
at 3. Accordingly, because “equity dictates that the law be applied in 
the same manner for both the domestic industry and the foreign in- 
terests,” Defendant-Intervenors argue that the balance of hardship 
tilts away from the Plaintiffs and away from issuing a preliminary 
injunction. 

This Court is unpersuaded by Defendant-Intervenors’ argument. 
Defendant-Intervenors’ argument rests squarely on the potential harm 
suffered by the domestic industry as a result of the potential “under- 
collection” of antidumping duties. This argument, however, 
mischaracterizes both the nature of the Plaintiffs’ motion and the 
scope of relief that would be available through a preliminary injunc- 
tion. Contrary to Defendant-Intervenors’ assertions, the Plaintiffs 
are not seeking to enjoin the future deposit of anticipated antidump- 
ing duties during the pendancy of this litigation, but solely to enjoin 
the liquidation of subject merchandise entered in conjunction with 
those deposits. The United States will continue to collect anticipated 
antidumping duties in accordance with the rate established at the 


* Defendant-Intervenors acknowledge that the plaintiffs will be unable to recover these duties even if they 
are successful in their legal challenge. See Defendant-Intervenors Brief, at 12 (“... it is true that if plaintiffs 
prevail in this appeal they cannot recover duties paid on liquidated entries...”) 





U.S. COURT OF INTERNATIONAL TRADE oT 


last administrative review. If Plaintiffs wish to continue exporting to 
the United States, either Plaintiffs or their US importers will be forced 
to pay these anticipated duties, thereby eliminating the possibility 
that duties will be “under-collected.” 

This Court finds that the balance of hardships clearly favors the 
Plaintiffs. 


C. Likelihood of Success on the Merits 


The moving party is required to demonstrate a likelihood of suc- 
cess on the merits of its case before a preliminary injunction will be 
issued. Although this requirement is important, it is not determina- 
tive and must be balanced against the comparative injuries of the 
parties. See Timken Co., 569 F. Supp. at 70. This balancing involves 
an inverse relationship between the level of hardship the moving 
party will suffer if the preliminary injunction is denied and the stan- 
dard that must be met to demonstrate a likelihood of success on the 
merits. The greater the harm to the moving party, the lower the 
standard will be. See Jd. Where it is clear that the moving party will 
suffer substantially greater harm by the denial of the preliminary 
injunction than the non-moving party would by its grant, it will ordi- 
narily be sufficient that the movant has raised “serious, substantial, 
difficult and doubtful” questions that are the proper subject of litiga- 
tion. PG Industries, 11 CIT at 8; See Floral Trade Council, 17 CIT 
1022, 1023 (1993). 

The Plaintiffs generally challenge the ITC’s final determination that 
the removal of antidumping orders on stainless steel wire rod from 
France would have an adverse affect on the United States domestic 
industry. Specifically, Plaintiffs challenge the ITC’s determination 
that removal of these orders would have the effect of substantially 
depressing the price of the domestic like product, and thereby con- 
tinue the material injury suffered by the United States domestic in- 
dustry. Finally, Plaintiffs challenge the ITC’s decision to cumulate 
stainless steel wire rod imports from France with imports from Bra- 
zil and India, and the resulting conclusion that these imports would 
likely cause continuing material injury to the United States domestic 
industry. On each count, Plaintiffs argue that the ITC’s decision was 
unsupported by substantial evidence and was otherwise not in accor- 
dance with law. 

Because the Plaintiffs have shown that, in the absence of a prelimi- 
nary injunction, they would suffer irreparable harm, they are required 
only to raise “serious, substantial, difficult and doubtful” questions to 
satisfy their burden of proving a likelihood of success on the merits. 
On the papers before this Court, it is clear that the Plaintiffs have 
met this burden. The Plaintiffs have raised issues that are “serious, 
substantial, difficult and doubtful” and, thereby, are legitimate grounds 
for litigation. 

This Court finds that the Plaintiffs have raised sufficiently serious legal 
questions to warrant granting their motion for preliminary injunction. 
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D. Public Interest 


The final factor that this Court must consider is whether the grant- 
ing of a preliminary injunction is consistent with public interest. It is 
well settled that the public interest is served by “ensuring that the 
ITA complies with the law, and interprets and applies [the] interna- 
tional trade statutes uniformly and fairly.” See PG Industries, 11 CIT 
at 9, quoting, Ceramica Regiomontana v. United States, 590 F. Supp. 
1260, 1265 (CIT 1984). Similarly, the public interest is served by 
preserving the Plaintiffs’ right to meaningful judicial review. See 
NMB Singapore, Slip Op. at 12. 

This Court finds that the public interest is best served by granting 
the preliminary injunction. 


CONCLUSION 
For the above stated reasons, this Court is persuaded that the Plain- 
tiffs have satisfied the judicially established prerequisites for obtain- 
ing a preliminary injunction. Accordingly, Plaintiffs motion is hereby 
GRANTED. 


(Slip Op. 00-146) 


TRANSCOM, INC., PLAINTIFF, AND L & S BEARING COMPANY, PLAINTIFF-INTERVE- 
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Plaintiff Transcom, Inc. (“Transcom”), a United States corporation, moves pur- 
suant to USCIT R. 56.2 for judgment upon the agency record challenging various 
aspects of the United States Department of Commerce, International Trade 
Administration’s (“Commerce”) final determination, entitled Final Results cf An- 
tidumping Duty Administrative Review and Revocation in Part of Antidumping 
Duty Order on Tapered Roller Bearings and Parts Thereof, Finished and Unfin- 
ished, From the People’s Republic of China (“Final Results”), 62 Fed. Reg. 6189 
(Feb. 11, 1997). Specifically, Transcom contends that Commerce: (1) failed to pro- 
vide notice to Transcom and Transcom’s Hong Kong exporters as required under 
19 U.S.C. §§ 1675(a), 1677e(b) (1994) and 19 C.F.R. § 353.22 (a), (c) (1994); (2) 
unlawfully resorted to punitive use of best information available in determining 
the antidumping rate applicable to Transcom’s entries from Transcom’s Hong Kong 
exporters in violation of 19 U.S.C. § 1675(a) and 19 C.F.R. §§ 353.22, 355.37; and (3) 
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OPINION 


TsoucaLas, Senior Judge: Plaintiff, Transcom, Inc. (“Transcom”), a 
United States corporation, moves pursuant to USCIT R. 56.2 for judg- 
ment upon the agency record challenging various aspects of the United 
States Department of Commerce, International Trade Administration’s 
(“Commerce”) final determination, entitled Final Results of Antidump- 
ing Duty Administrative Review and Revocation in Part of Antidump- 
ing Duty Order on Tapered Roller Bearings and Parts Thereof, Fin- 
ished and Unfinished, From the People’s Republic of China (“Final 
Results”), 62 Fed. Reg. 6189 (Feb. 11, 1997). Specifically, Transcom 
contends that Commerce: (1) failed to provide notice to Transcom and 
Transcom’s Hong Kong exporters as required under 19 U.S.C. §§ 
1675(a), 1677e(b) (1994) and 19 C.F.R. § 353.22(a), (c) (1994); (2) unlaw- 
fully resorted to punitive use of best information available in deter- 
mining the antidumping rate applicable to Transcom’s entries from 
Transcom’s Hong Kong exporters in violation of 19 U.S.C. § 1675(a) 
and 19 C.F.R. § 353.22, 355.37; and (3) by doing so, deprived Transcom 
of its Fifth Amendment Due Process rights. 


BACKGROUND 

This case concerns the seventh administrative review of the anti- 
dumping duty order on tapered roller bearings (“TRBs”) and parts 
thereof, finished and unfinished, imported from the People’s Republic 
of China (“PRC”) during the period of review (“POR”) covering June 1, 
1993, through May 31, 1994. Commerce published the preliminary 
results on September 25, 1995. See Preliminary Results of Antidump- 
ing Administrative Review on Tapered Roller Bearings and Parts 
Thereof, Finished and Unfinished, From the People’s Republic of China 
(“Preliminary Results”), 60 Fed. Reg. 49,572. Commerce published 
Final Results on February 11, 1997. See 62 Fed. Reg. 6189. 

Since this administrative review was initiated before December 31, 
1994, the applicable statutory provisions are those that existed prior 
to January 1, 1995, the effective date of the amendments made by the 
Uruguay Round Agreements Act (“URAA”), Pub. L. No. 103-465, 108 
Stat. 4809 (1994) (effective Jan. 1, 1995). 


JURISDICTION 
The Court has jurisdiction over this matter pursuant to 19 U.S.C. § 


1L&s Bearing Company has intervened in this action but filed neither motion for judgment upon the agency 
record nor supporting brief. 
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1516a(a) (2) (1994) and 28 U.S.C. § 1581(c) (1994). 


STANDARD OF REVIEW 


In reviewing a challenge to Commerce’s final determination in an 
antidumping administrative review, the Court will uphold Commerce’s 
determination unless it is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 U.S.C. § 
1516a(b) (1) (B) (i) (1994). 


I. Substantial Evidence Test 


Substantial evidence is “more than a mere scintilla. It means such 
relevant evidence as a reasonable mind might accept as adequate to 
support a conclusion.” Universal Camera Corp. v. NLRB, 340 US. 
474, 477 (1951) (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 
197, 223 (1938)). Substantial evidence “is something less than the 
weight of the evidence, and the possibility of drawing two inconsis- 
tent conclusions from the evidence does not prevent an administra- 
tive agency’s finding from being supported by substantial evidence.” 
Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 620 (1966) (cita- 
tions omitted). Moreover, “[t]he court may not substitute its judg- 
ment for that of the [agency] when the choice is ‘between two fairly 
conflicting views, even though the court would justifiably have made 
a different choice had the matter been before it de novo.’” American 


Spring Wire Corp. v. United States, 8 CIT 20, 22, 590 F. Supp. 1273, 
1276 (1984) (quoting Penntech Papers, Inc. v. NLRB, 706 F.2d 18, 22- 
23 (1st Cir. 1983) (quoting, in turn, Universal Camera, 340 US. at 
488)). 


II. Chevron Two-Step Analysis 


To determine whether Commerce’s interpretation and application 
of the antidumping statute is “in accordance with law,” the Court 
must undertake the two-step analysis prescribed by Chevron U.S.A. 
Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). 
Under the first step, the Court reviews Commerce’s construction of a 
statutory provision to determine whether “Congress has directly spo- 
ken to the precise question at issue.” Jd. at 842. “To ascertain whether 
Congress had an intention on the precise question at issue, [the Court] 
employ(s] the ‘traditional tools of statutory construction.” Timex V.1., 
Inc. v. United States, 157 F.3d 879, 882 (Fed. Cir. 1998) (citing Chev- 
ron, 467 U.S. at 843 n.9). “The first and foremost ‘tool’ to be used is 
the statute’s text, giving it its plain meaning. Because a statute’s text 
is Congress’s final expression of its intent, if the text answers the 
question, that is the end of the matter.” Jd. (citations omitted). Be- 
yond the statute’s text, the tools of statutory construction “include 
the statute’s structure, canons of statutory construction, and legisla- 
tive history.” Jd. (citations omitted); but see Floral Trade Council v. 
United States, 23 CIT _, _n.6, 41 F. Supp. 2d 319, 323 n.6 (1999) 
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(noting that “[nJot all rules of statutory construction rise to the level 
of a canon, however”) (citation omitted). 

If, after employing the first prong of Chevron, the Court determines 
that the statute is silent or ambiguous with respect to the specific 
issue, the question for the Court becomes whether Commerce's con- 
struction of the statute is permissible. See Chevron, 467 U.S. at 843. 
Essentially, this is an inquiry into the reasonableness of Commerce's 
interpretation. See Fujitsu Gen. Ltd. V. United States, 88 F.3d 1034, 
1038 (Fed. Cir. 1996). Provided Commerce has acted rationally, the 
Court may not substitute its judgment for the agency’s. See JPSCO, 
Inc. v. United States, 965 F.2d 1056, 1061 (Fed. Cir. 1992); see also 
Koyo Seiko Co. v. United States, 36 F.3d 1565, 1570 (Fed. Cir. 1994) 
(holding that “a court must defer to an agency’s reasonable interpre- 
tation of a statute even if the court might have preferred another”). 
The “ [C]ourt will sustain the determination if it is reasonable and 
supported by the record as a whole, including whatever fairly de- 
tracts from the substantiality of the evidence.” Negev Phosphates, 
Ltd. v. United States Dep’t of Commerce, 12 CIT 1074, 1077, 699 F. 
Supp. 938, 942 (1988) (citations omitted). In determining whether 
Commerce's interpretation is reasonable, the Court considers the fol- 
lowing non-exclusive list of factors: the express terms of the provi- 
sions at issue, the objectives of those provisions and the objectives of 
the antidumping scheme as a whole. See Mitsubishi Heavy Indus. v. 
United States,22 CIT __, 15 F. Supp. 2d 807, 813 (1998). 


III. Southern Cal. Edison Co. Analysis 


If the language ofa regulation validly implemented under the Chev- 
ron test speaks unambiguously to the issue at hand, the precise let- 
ter of this regulation must be followed. See Christensen v. Harris 
County, 120 S. Ct. 1655, 1663 (2000). Otherwise, the Court’s deference 
to a contrary agency position would “permit the agency, under the 
guise of interpreting a regulation, to create de facto a new regula- 
tion.” Jd. 

Conversely, an agency's interpretation of its own regulation is en- 
titled to deference when the language of the regulation is ambiguous 
or the regulation is silent about the issue at hand. See id. (citing Auer 
v. Robbins, 519 U.S. 452 (1997)). Deference, however, is proper only if 
the agency’s interpretation is reasonable. “[A]n agency’s interpreta- 
tion of its own regulations must be given effect ‘so long as the inter- 
pretation sensibly conforms to the purpose and wording of the regula- 
tions.’ ” Southern Cal. Edison Co. v. United States, 226 F.3d 1349, 
1356 (Fed. Cir. 2000) (quoting Martin v. Occupational Safety and Health 
Review Comm’n, 499 U.S. 144, 150 (1991)). The Court’s deference is 
particularly appropriate when 


the agency is applying its regulations to a complex or changing 
circumstance, thus requiring the agency to bring to bear its unique 
expertise and policy-making prerogatives. When . . . judicial def- 
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erence is [proper], a court must accept the agency’s reasonable 
interpretation of a regulation, even if there may be other reason- 
able interpretations to which the regulation is susceptible, and 
even if the court would have preferred an alternative interpretation. 


Id. at 1357 (internal citations omitted). 


DISCUSSION 
I. Proper and Sufficient Notice 
A. Background 


This case concerns Commerce’s procedure for conducting an ad- 
ministrative review and imposing antidumping duties. The proce- 
dure involves four steps: (1) Commerce publishes a notice of Opportu- 
nity to Request an Administrative Review for the POR at issue; (2) 
upon receipt of such request, Commerce publishes a notice of Initia- 
tion of an Administrative Review in the Federal Register; (3) Com- 
merce, in order to obtain pertinent information, distributes or makes 
available questionnaires to those entities Commerce designated in 
the notice of Initiation; and (4) on the basis of the information gath- 
ered, Commerce determines the antidumping duty rates applicable to each 
entry or type of entries and publishes these determinations in the Fed- 
eral Register. “See generally, 19 U.S.C. § 1675(a); 19 CER. §§ 353.22, 
353.31 (1994).” November 21, 2000. 

On June 7, 1994, in accordance with 19 C.F.R. § 353.22, Commerce 
published a notice of Opportunity to Request an Administrative Re- 
view for the 1993-94 POR of TRBs from the PRC. See Opportunity to 
Request Administrative Review of Antidumping or Countervailing 
Duty Order, Finding, or Suspended Investigation, 59 Fed. Reg. 29,411. 
In response, on June 30, 1994, The Timken Company (“Timken”) re- 
quested a review of one hundred and one companies known to Timken 
to be sources of TRBs and, in addition, requested a review of “all 
merchandise covered by the order, from whatever source.” See Def.’s 
Mem. Opp’n PI.’s Mot. J. Agency R. (“Def. ’s Mem.”) at 4 (citing to P.D. 
1, Fi. 1, Fr. 1, 3-12). The list of one hundred and one companies did 
not include Goldhill International Trading & Services Co. and Direct 
Source International (collectively “Transcom’s Hong Kong exporters”), 
entities that were Hong Kong nationals exporting TRBs from the 
PRC for Transcom, a United States importer. See id at 8. 

On July 26, 1994, Commerce informed the PRC government and 
the PRC Ministry of Foreign Trade and Economic Cooperation 
(“MOFTEC”) about the impending administrative review and requested 
information concerning “ ‘all companies, including third-party export- 
ers, that... exported’ TRBs from the PRC.” Id. at 5 (citing to P.D. 4, 
Fi. 1, Fr. 34) (emphasis supplied); see also Preliminary Results, 60 
Fed. Reg. at 49,572. 

On August 24, 1994, Commerce initiated the review at issue, nam- 
ing in the notice of Initiation the one hundred and one companies 
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identified by Timken, thus omitting Transcom’s Hong Kong export- 
ers. See Initiation of Antidumping Duty Administrative Reviews and 
Requests for Revocation in Part (“Notice of Initiation”), 59 Fed. Reg. 
43,537. The Notice of Initiation also provided that “[a]ll other export- 
ers of tapered roller bearings are conditionally covered by this re- 
view.” Id. at 43,539. 

On December 5, 1994, Commerce sent a copy of the Notice of Initia- 
tion and the questionnaires to the PRC’s Secretary General of the 
Basic Machinery Division of the Chamber of Commerce for Import 
and Export of Machinery and Electronics (“Machinery Division”), the 
contact entity suggested by MOFTEC. See Def.’ s Mem. at 5 (citing to 
P.D. 4, Fi. 1, Fr. 34). Commerce directed the Machinery Division to 
send the questionnaires to all companies named in the list and indi- 
cated that the information sought in the questionnaires may be re- 
quired from exporters not specifically listed in the Notice of Initia- 
tion.” See Def.’s Mem. at 6 (citing to P.D. 17, Fi. 2, Fr. 31). 

On September 26, 1995, after the time period to answer the ques- 
tionnaires had expired, Commerce published the results of its pre- 
liminary review. See Preliminary Results, 60 Fed. Reg. 49,572. Sub- 
sequently, Transcom appeared and identified its Hong Kong export- 
ers as resellers of TRBs from the PRC. See Def.’s Mem. at 8. On 
February 11, 1997, Commerce published the Final Results, and the 
determinations made therein unfavorably affected Transcom’s entries 


from its Hong Kong exporters. See 62 Fed. Reg. at 6189, 6211-13. 


B. Contentions of the Parties 


Transcom contends that under 19 U.S.C. § 1675(a) and 19 C.E.R. § 
353.22 Commerce lacked authority to review and impose the result- 
ing determinations upon entries of any company other than those 
identified by name in the Notice of Initiation. See Pl.’s Br. Supp. Mot. 
J. Agency R. (“Pl.’s Br.”) at 13-16; Pl.’s Reply Br. supp. Mot. J. Agency 
R. (“Pl.’s Reply Br.”) at 4, 6. Transcom argues that the statutory and 
regulatory language requires Commerce to provide exporters and their 
United States importers with individual notice in order to properly 
subject the entries in which these parties may have an interest to 
Commerce’s review determinations. See Pl.’s Br. at 15-16. 

Transcom further points out that Commerce had a practice of per- 
sonally identifying each exporter subject to review by name. See id. 
at 18. In addition, Transcom asserts that its Hong Kong exporters 
were automatically entitled to receive individual notices because they 
were nationals of a market economy. See id. at 21-23, 32. Transcom 
concludes that the language Commerce used in its Notice of Initia- 
tion failed to provide Transcom and its Hong Kong exporters with 


* Commerce informed the Machinery Division that Commerce would, in addition, personally present the 
questionnaires to the members of the Machinery Division. See Def.’s Mem. at 6-7 (citing to P.D. 16, Fi. 2, Frs. 25- 
30). The presentation took place in Beijing on December 7-9, 1994, and was attended by ten out of one hundred and 
one respondents named on the Notice of Initiation and one voluntary respondent, Xiangfan International Trade 
Corp., that was not named in the list. See Preliminary Results, 60 Fed. Reg. at 49,572 
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adequate notice that their interests may be affected. See id. at 3-4, 32. 

Commerce argues that it : (1) was obligated to provide notice only 
to “respondents” determinable under the “first to know test,” here, 
the PRC suppliers to Transcom’s Hong Kong exporters; (2) could not 
have provided better notice because it had “no independent source of 
information on Chinese TRB exporters superior to the industry infor- 
mation possessed by Timken”; and (3) provided the maximum amount 
of notice available to the trade community by (a) issuing a statement 
in the Federal Register that “[a]ll other exporters of tapered roller 
bearings are conditionally covered by this review”; (b) contacting the 
PRC government with an implicit request to identify third-country 
exporters; and (c) traveling to Beijing to present the questionnaires 
to the members of the Machinery Division. Def.’s Mem. at 15-17, 43-45. 

Timken agrees with Commerce’s contention that the language “[a]ll 
other exporters of tapered roller bearings are conditionally covered 
by this review” included in the Notice of Initiation provided Transcom 
and its Hong Kong exporters with adequate notice that Transcom’s 
entries were subject to the review. See Timken’s Resp. Opp’n Pl.’s 
Mot. J. Agency R. (“Timken’s Resp.”) at 9-12. Timken also points out 
that neither the statute nor the regulation requires Commerce to 
limit an administrative review to specifically identified exporters only. 


See Timken’s Resp. at 14-19 (citing to 19 U.S.C. §§ 1675(a), 1677e(b); 
19 C.F.R. § 353.22(a),(c)). 


C. Analysis 


The Court’s analysis begins with an examination of the relevant 
statutory and regulatory provisions. The applicable statute does not 
expressly designate the parties to whom notice is due. Section 1675(a)(1) 
only provides that a review can be conducted “after publication of 
notice of such review in the Federal Register ... .” 19 U.S.C. § 1675(a) (1). 

Because the language of the statute does not address the issue, the 
Court turns to the legislative history of s 1675(a)(1) to determine 
whether Congress has “directly addressed the precise question at is- 
sue.” Chevron, 467 U.S. at 843; see Suramerica de Aleaciones 
Laminadas, C.A. v. United States, 966 F.2d 660, 667 (Fed. Cir. 1992). 
The extensive legislative history of § 1675(a) (1), however, does not 
indicate that Congress addressed the issue of individual notice. See 
generally, Omnibus Trade and Competitiveness Act of 1988, Pub. L. 
No. 100-418 (codified as 19 U.S.C. § 2901 (1994)); Trade and Tariff Act 
of 1984, Pub. L. No. 98-573 (codified as 19 U.S.C. § 1675); Trade Agree- 
ments Act of Court No. 97-02-00248 1979, Pub. L. No. 96-39 (codified 
as 19 U.S.C. § 2501 (1994)). 

In situations where Congress has not provided clear guidance on an 
issue, Chevron requires the Court to defer to Commerce’s interpreta- 
tion of 19 U.S.C. § 1675(a) (1) so long as this interpretation is reason- 
able. See Chevron, 467 U.S. at 845; Koyo Seiko Co., 36 F.3d at 1570. 
This Court, therefore, turns to the language of a regulation imple- 
mented under the statutory mandate of 19 U.S.C. § 1675 (a) (1). 
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The regulation provides only that the notice of “Initiation of Anti- 
dumping Duty Administrative Review” must be published in the Fed- 
eral Register “[alfter receipt of a timely request . . . or on [Commerce’ 
s] own initiative when appropriate ....” 19 C.F.R. § 353.22(c) (1). An 
accompanying regulation mandates that a notice of initiation must 
include the following: “[a] description of the merchandise . . .; [t]he 
name of the home market country . . . ; and [a] summary of the 
available information that would, if accurate, support the imposition 
of antidumping duties.” 19 C.F.R. 353.11(a) (2) (1994). 

Both regulations, 19 C.F.R. § 353.22(c)(1) and 19 C.F.R. 353.11 (a) 
(2), are reasonable implementations of 19 U.S.C. § 1675(a) (1) and 
warrant this Court’s deference. See Chevron, 467 U.S. at 845; Koyo 
Seiko Co., 36 F.3d at 1570. In fact, the language of 19 C.F.R. § 353.22(c) 
(1) is greatly similar to that of 19 U.S.C. § 1675(a) (1) and 19 C.F.R. § 
353.11(a) (2) is a typical notice provision,’ a legitimate mechanism 
effectuating statutory mandate. See 19 U.S.C. § 1675(a) (1), 19 C.FR 
§§ 353.11(a) (2) 353.22(c) (1). 

Neither regulation, however, states whether Commerce itself must 
identify an exporter by name in the notice of initiation of review in 
order to make the entries cf merchandise obtained from this exporter 
subject to the results of the review. Thus, this Court needs to exam- 
ine whether the language of these regulations was reasonably inter- 
preted and applied by Commerce in the instant case. See Southern 
Cal. Edison Co., 226 F.3d at 1356. The two issues arising from the 
contentions set forth above are: (1) to whom is the notice due; and (2) 


whether the particular language employed by Commerce constituted 
adequate notice. 


1 . Parties to Whom Notice Is Due 


The lack of express statutory or regulatory guidelines regarding 
who is a proper respondent for the purpose of notice prompts creative 
interpretations by both Transcom and Commerce. 

Commerce initially states that ifan antidumping duty order covers 
a product from a nonmarket economy (“NME,”), like the PRC, “all 
exporters of the subject merchandise and the PRC government are 
the proper respondents” for the purpose of receiving notice. Def.’s 
Mem. at 17 (emphasis supplied). From this simple and clear state- 
ment, Commerce leaps to the “first to know” test which it presents as 
“a solid analytical construct for determining whether the NME sup- 
plier or a third-country reseller is the proper respondent.” Jd. The 
“first to know” test, as Commerce explains, is a step in the antidump- 
ing duty computation. Jd. at 17-18 (citing to Ferrovanadium and Ni- 


> The regulation makes a typical requirement to describe and designate the location of the subject matter of 
the review and provide an aggrieved party with an opportunity to offer contrary evidence. See 19 C.F.R. § 353.11(a) 
2); cf. Davin D. Sirce., New York Practice 82 (3d ed. 1999) (noting that “[c]lase law suggests 


that not much is 
needed to qualify as notice”) 
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trided Vanadium From the Russian Federation, 60 Fed. Reg. 27,957 
(May 26, 1995); Fuel Ethanol From Brazil, 51 Fed. Reg. 5572 (Feb. 14, 
1986); and Certain Stainless Steel Sheet and Strip Products From the 
Federal Republic of Germany, 48 Fed. Reg. 20,459 (May 6, 1983)).* 
Commerce’s logic escapes this Court. Commerce does not adequately 
explain how the calculation of an antidumping duty rate, that is, the 
amount of money to be paid by an importer for an entry of merchan- 
dise that could pass through the hands of many resellers, including 
NME as well as market economy resellers, could reveal the identity 
of the proper producer or reseller Commerce ought to notify. 

Disregarding this incongruity, Commerce concludes that only where 
“evidence indicates that a reseller . . . directs the sale of the subject 
merchandise to the United States, Commerce [regards] that reseller 
...as the proper respondent” for the purpose of receiving notice. Def. 
‘s Mem. at 17. Taking this proposition to its logical conclusion, Com- 
merce would need to receive evidence from a reseller or a third party 
that the reseller is the “proper respondent” in order to notify that 
very reseller. Obviously, the proposition of getting evidence from a 
reseller in order to notify this reseller about its obligation to supply 
the very evidence on the basis of which the reseller has to be notified 
is circular. The alternative scenario of getting evidence from a third 
party in order to notify a reseller who is the “proper respondent” 
suggests a fatuous regime where, in NME cases,’ the following would 
occur: (1) Commerce would be allowed to notify an “improper” entity 
in the chain of exportation with a hope that this notified improper 
entity, although not threatened with any potential loss because of its 
“improper” status, would somehow readily possess all the necessary 
and correct evidence; (2) this improper entity would take pains to 
submit this evidence and notify Commerce to issue another notice to 
the “proper” entity; (3) this “proper” entity would meaningfully re- 
spond; and (4) this whole chain of events would happen within the 
limited time allocated under the regulations.°® 

Clearly, the Court cannot embrace the interpretation proposed by 
Commerce. The regime Commerce contemplated would run afoul of 
the statutory mandate of 19 U.S.C. § 1675(a) (1) and the logic behind 
regulatory language of 19 C.F.R. § 353.22(c). It would also violate the 
reasonableness tests posed by Southern Cal. Edison Co. and the sec- 
ond prong of Chevron. See Chevron, 467 U.S. at 845; Auer v. Robbins, 
519 U.S. 461; Southern Cal. Edison Co., 226 F.3d at 1356. 


‘ The test turns on which entity in the chain of exportation has “the knowledge that the merchandise [is] 
destined for the United States.” Def.’s Mem. at 18. The answer is determined for the purpose of assessment of 
less than fair value (“LTFV”). Jd. Each of the decisions cited by Commerce, accordingly, addresses the issue of 
LTFV assessment, the computation formula. Computation of LTFV sales involves three steps: (1) calculation of 
the U.S. market price; (2) calculation of the foreign market value; and (3) calculation of the difference between 
these two amounts. See generally, 19 U.S.C. §§ 1677, 1677b (1994); 19 C.F.R. §§ 353.41, 353.46 (1994) 


° Neither party contests that “[i]f the administrative review[] ha[s] been for products from a market economy 
country, the scope of the review[] would have been limited to those exporters named in the notices of initiation.” 
Transcom, Inc. v. United States, 182 F.3d 876, 881 (Fed. Cir. 1999). 


° Commerce must receive all responses from the “proper” respondents within the maximum of 180 days. See 
19 C.F.R. § 353.31 (a) (1) (ii). 
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Transcom’s reading of the regulatory language is equally 
unpersuasive. Specifically, Transcom relies on 19 C.F.R. § 353.22 (a) 
which provides that “an interested party . .. may request in writing . 

[an] administrative review of specified individual producers or 
resellers covered by an order ....” Pl.’s Br. at 13 (emphasis in the 
brief). Transcom concludes that this language obligates Commerce to 
identify every producer or reseller by name. /d. at 13-14. Transcom 
misreads the regulation. Section 353.22(a) applies to the request for 
review of the “interested party” (here, Timken’) ; it does not provide 
that Commerce must similarly specify the names of individual resellers 
in its Notice of Initiation in order for the resulting administrative 
review to cover entries of merchandise purchased from these resellers. 
See generally, 19 C.F.R. § 353.22(a). 

In support of its proposition Transcom cites Federal-Mogul Corp. v. 
United States, 17 CIT 442, 822 F. Supp. 782 (1993) and 19 C.R.F. § 
353.22(c). See Pl.’s Br. at 13-14, 16. These authorities, however, do 
not support Transcom’s assertion. Federal-Mogul addresses a differ- 
ent issue, the assessment cf companies never reviewed; the case does 
not examine the situation where companies are reviewed under a 
notice of questionable adequacy. See generally, 17 CIT 442, 822 F. 
Supp. 782. Section 353.22(c) similarly does not lend support to 
Transcom’s contention. The regulation merely provides that Com- 
merce must send questionnaires to appropriate interested parties. 
See 19 C.F.R. § 353.22(c) (2). Nowhere does the regulation define “ap- 
propriate” parties as producers or resellers that are individually named. 
See generally, 19 C.F.R. § 353.22. 

Finally, Transcom claims that Commerce “could have identified all 
other suppliers of TRBs from the PRC and named them in the Notice 
of Initiation ... .” in order to better fulfill the requirement of 19 
C.F.R. § 353.22. Pl.’s Br. at 15 (emphasis supplied); see Pl.’s Reply Br. 
at 9. Transcom ignores the fact that Commerce had no independent 
source of information on Chinese TRB exporters superior to the in- 
dustry information possessed by Timken. See Def.’s Mem. at 15-17, 
43-35. Transcom similarly ignores Commerce’s contacts with MOFTEC 
and the Machinery Division and Commerce’s distribution of question- 
naires in Beijing, all of which constituted an adequate bona fide effort 
on the part of Commerce to identify other exporters of TRBs from the 
PRC. See id. at 5. 

While realizing the enormous importance of adequate notice, the 
Court refuses to embrace the onerous regulatory regime suggested 
by Transcom. Transcom’s interpretation, Commerce would be forced 


“ Indeed Commerce's attempt to explain the lack of notice to Transcom’s Hong Kong exporters by quoting 
Timken’s request for a review of “all merchandise covered by the order, from whatever source,” in addition to 
those entities Timken specifically identified, cannot succeed. Def.’s Mem. at 3, 43-44. The generalized language 
in Timken’s request clearly contradicts the requirement for “specified individual” identification posed by 19 
C.F.R. § 353.22(a). As Transcom correctly points out, “Commerce has no obligation to do a domestic industry's 
homework in identifying specified foreign producers and resellers in a review request.” Pl.’s Reply Br. at 8 
(citing to Floral Trade Council v. United States, 17 CIT 1417 (1993)). The shortcomings of Timken’s request are, 
however, irrelevant to the issue of Commerce’s Notice Of Initiation and Transcom is not warranted in its effort 
to interpret the language of Floral Council as placing the burden on Commerce to identify those exporters the 
domestic industry failed to name 
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to go through every invoice involved in the chain of distribution of 
every piece of merchandise that enters the United States in an effort 
to identify and personally name each producer as well as each inter- 
mediate reseller prior to issuing a notice of initiation. The notice 
requirement must be balanced against practical considerations. “[T]he 
reasonableness of the notice provided must be tested with reference 
to the existence of ‘feasible and customary’ alternatives and supple- 
ments to the form of notice chosen.” Greene v. Lindsey, 456 U.S. 444, 
454 (1982) (citations omitted). 

Commerce is not “required to give personal notice to [each and 
every] party that could be affected by an administrative review” and 
is “free to choose a variety of means to give reasonable notice .. . [as 
long as Commerce] provide[s] some form of notice that the adminis- 
trative review may result in an increase in the importer’s liability . . 
..” Transcom, Inc. v. United States (“Transcom CAFC”), 182 F.3d 876, 
882, 884 (Fed. Cir. 1999) (emphas supplied). 

The Court concludes that while it was Commerce’s basic responsi- 
bility to provide adequate notice to all parties that could potentially 
be affected by the review, Commerce was not obligated to list these 
parties by name in order to satisfy the notice requirements posed by 
19 U.S.C. § 1675(a) (1) and 19 C.F.R. § 353.22(c). 


2. Adequacy of the Language Employed 

Having established that Commerce was not under an obligation to 
provide individual notice, the Court now turns to the question whether 
the particular language Commerce chose to employ in the Notice of 
Initiation provided Transcom and its Hong Kong exporters with ad- 
equate notice. 

In addition to listing the one hundred and one companies subject to 
the review, the Notice of Initiation provided that “[a]ll other export- 
ers of tapered roller bearings are conditionally covered by this re- 
view.” Notice of Initiation, 59 Fed. Reg. at 43,539. Transcom contends 
that this language was inadequate to provide proper notice because 
Commerce was required to identify Transcom’s Hong Kong export- 
ers, nationals of a market economy, by name in the Notice of Initia- 
tion. See Pl.’s Br. at 21-23. This is incorrect. 

Neither the statute nor the regulation actually requires the review 
to cover only the companies “specifically” listed in the Notice of Ini- 
tiation. See generally, 19 U.S.C. § 1675(a); 19 C.F.R. § 353.22. 
Commerce’s practice only dictates that “the administrative reviews . 
. . for products from a market economy country . . . [are] limited to 
those exporters [specifically] named in the notices of initiation. .. . 
(T]he case is different [however, and the rule does not apply to prod- 
ucts from] nonmarket economy countries such as the People’s Re- 
public of China.” Transcom CAFC, 182 F.3d at 881 (emphasis supplied). 

Transcom failed to distinguish between the country of nationality 
of its exporters and the country of origin of its imported product. In 
the case at hand, the merchandise at issue was a product of the PRC, 
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a nonmarket economy. Commerce’s practice with regard to market 
economy products—the practice of limiting the scope of administra- 
tive reviews to the exporters identified by name in the Notice of Ini- 
tiation—was, therefore, inapplicable. 

Alternatively, Transcom alleges that Commerce’s statement that 
[alll other exporters of tapered roller bearings are conditionally cov- 
ered by this review” was “actively misleading” because it failed to 
indicate that the exporters that were not personally identified in the 
Notice of Initiation could nevertheless be subject to the review, and 
the statement did “not fulfill the notice requirement contained in the 
regulations.” Pl.’s Br. at 3, 15, 19. The Court disagrees. “What the 
statutory and regulatory notification provisions require is that any 
reasonably informed party should be able to determine, from the pub- 
lished notice of initiation read in light of announced .. . policy, whether 
particular entries in which it has an interest may be affected by the 
administrative review.” Transcom CAFC, 182 F.3d at 882-83 (empha- 
sis supplied). 

Transcom maintains that it was unaware of Commerce’s new policy 
of including the entities identified by an all-encompassing definition 
into the scope of Commerce's review. See Pl.’s Br. at 13. Transcom 
alleges that, in view of Commerce’s prior practice of personal ly iden- 
tifying all covered exporters in its notices of initiation, Transcom 
could not have been aware of Commerce’s new policy.* See Pl.’ s Reply 
Br. at 10-13. 

Transcom’s position is without merit. As a prominent member of 
the industry, Transcom was aware and was expected to make itself 
aware of publications in the Federal Register. See, e.g., id. at 11 (me- 
ticulously observing that an indication of Commerce’s new policy ap- 
peared in a document filed on March 25, 1995, but was reflected in 
the Federal Register only on February 27, 1995). After reading the 
Notice of Initiation in the Federal Register and encountering the un- 
familiar statement that “[a]ll other exporters of tapered roller bear- 
ings are conditionally covered by this review,” Transcom, a seasoned 
importer of the merchandise at issue from the particular country at 
issue, should have been aware that the usual language of notices of 
initiation had changed. The newly-included language, the very fact of 
the change, put Transcom on notice that Commerce's policy could 
have changed and provided Transccm with the information necessary 
to extrapolate the fact that the “particular entries in which it has an 


conciusion t i 
CAFC, 182 F.3d 87 e challenge was ba 
n the list of entities specifically identified i 
attempt to subject the entries fro 
The preliminary determi 
25, 1995, and they stated ash deposit 
rate will be the rate app ble tot > supplier « at exporter,” « I or ppear and object 
t rea ler Be rings 
60 Fed. Reg. 44,302; see Tr 
1 notice that its Hong Kong exporters would be 
subject to the review. See, Timken’s Resp. at 7-8. This court is unconvinced. The statement put Transcom on notice 
of possible applicable rates but was irrelevant to the issue of the scope cf Commerce's review 
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interest may be affected by the administrative review.” Transcom CAFC, 
182 F.3d at 882-83 (emphasis supplied). 

Moreover, as Timken correctly points out, the Court of Appeals for 
the Federal Circuit (“CAFC”) already indicated that the very language 
employed by Commerce would constitute sufficient notice. 


The CAFC observed that 


lif} Commerce [states] . . . in the notice[] of initiation of adminis- 
trative review|[] of the tapered roller bearing antidumping order 
that all unnamed exporters of tapered roller bearings from the 
People’s Republic of China are conditionally covered by the review. 
.. [, this statement] would constitute sufficient notice of the ad- 
ministrative review to the unnamed exporters, and thus suffi- 
cient notice to the importer of those exporters’ goods [and]... 
satisfy the statutory and regulatory notification requirements. . . 
[Sluch statement [would] go far beyond any notice, constructive 
or otherwise, given to the unnamed exporters (and, by extension, 
to Transcom) in this case.’ 

Id. at 882 (emphasis supplied). 

This Court agrees. The statement that “[a]ll other exporters of ta- 
pered roller bearings are conditionally covered by this review” gave 
Transcom, a seasoned importer, more than sufficient constructive 
notice” that the particular entries in which Transcom had an interest 
could possibly be affected by the administrative review. 

Transcom and its exporters could have made an inquiry to Com- 
merce. They could have alerted their PRC producers or prompted 
them to attend the distribution of questionnaires in Beijing. 
Transcom’s exporters could have obtained a questionnaire themselves 
and submitted it to Commerce, just like Xiangfan International Trade 
Corporation did. See Preliminary Results, 60 Fed. Reg. at 49,572-73. 
Yet Transcom and its Hong Kong exporters did none of the above, 
choosing instead to complacently wonder what the term “condition- 
ally covered” means. See Pl’s Br. at 18. Had Transcom been in doubt 
about the meaning of the term, it was but a phone call away from the 
answer. 

Transcom and its exporters’ refusal to act upon Commerce’s notice 
cannot constitute evidence of unreasonableness of this notice. In view 
of the rapidly-changing world of global trade and Commerce’s limited 
resources, Commerce should be able to rely on its “unique expertise 


°Transcom alleges that Commerce's actions, in addition to being injurious to Transcom, were “fundamentally 
prejudicial to [Transcom’s] exporters” and “penalized these companies {in a way] inherently unfair, and 
grossly incompatible with the statute.” Pl.’s Br. at 3-4, 31. Transcom’s Hong Kong exporters, however, are not 
parties to this action and this Court shall not entertain any claims on their behalf. 
10 Constructive notice is 
information or knowledge of a fact imputed by law to a person . . . because he could have discovered the fact 
by proper diligence, and his situation was such as to cast upon him the duty of inquiring into it. Every 
person who has actual notice of circumstances sufficient to put a prudent man upon inquiry as to a 
particular fact, has constructive notice of the fact itself in all cases in which, by prosecuting such inquiry, 
he might have learned such fact. 
Constructive “notice” includes . . . inquiry notice. 


Biack’s Law Dictionary 1062 (6th ed. 1990). 
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and policy-making prerogatives” by designating parties subject to the 
review with a collective term. See Southern Cal. Edison Co., 226 F.3d 
at 1357; Def.’s Mem. at 43 (attesting to Commerce’s inability to ob- 
tain personal information about all potential exporters). Because 
Commerce’s use of the statement that “[al]ll other exporters of ta- 
pered roller bearings are conditionally covered by this review” was a 
valid application of notice requirement contained in the regulation to 
a complex or changing circumstance, it should not be disturbed. See 
Southern Cal. Edison Co., 226 F.3d at 1357. 

This Court concludes that the collective, all-encompassing language 
“[a]ll other exporters of tapered roller bearings are conditionally cov- 
ered by this review” satisfied the requirements posed by the statu- 
tory mandate of 19 U.S.C. § 1675(a) (1) and the regulatory language of 
19 C.T.R. § 353.22(c). 


Il. Application of Uncooperative BIA 
A. Background 


On September 26, 1995, Commerce published the results of its pre- 
liminary review. See Preliminary Results, 60 Fed. Reg. 49,572. In 
Preliminary Results, Commerce determined a separate antidumping 
duty rate for each of the companies that had responded to the ques- 
tionnaires. See id. at 49,573-74. In addition, Commerce stated its in- 
tention to apply the “best information available” (“BIA”) rate to “those 
companies for which [Commerce] initiated a review and which did not 
respond to tlhe questionnaires.” Jd. at 49,575. 

In its final determination, Commerce assigned the “uncooperative 
BIA” rate of 25.56 percent (equal to the PRC rate) to all the entries 
from the PRC exporters that failed to respond to the questionnaires 
supplied by Commerce and, therefore, were deemed not entitled to a 
separate rate because of their inability to establish their indepen- 
dence from the PRC. See Final Results, 62 Fed. Reg. at 6208. In addi- 
tion, Commerce assigned the “cooperative BIA” rate of 25.56 percent 
(equal to the “uncooperative BIA” rate) to all the entries by those 
exporters who failed to establish their independence from the PRC by 
submitting responses containing “deficiencies|[,] . . . lack[ing in] sup- 
plier data and includ[ing] significant errors ... .” See id. at 6210, 
6214. Finally, Commerce stated that for entries from the “other non- 
PRC exporters of subject merchandise from the PRC [, that is, the 
exporters covered by the review that were neither supplied with the 
questionnaires nor participated on their own], the. . . rate will be the 
rate applicable to the PRC supplier of that exporter.” Jd. at 6214. 


B. Contentions of the Parties 


Transcom contends that because neither its Hong Kong exporters 
nor their PRC suppliers were given notice, Commerce was precluded 
from subjecting Transcom’s entries to the “punitive” (meaning “unco- 
operative”) BIA rate reserved for those entities that were supplied 
with the questionnaires but neglected to respond. See Pl.’s Br. at 27- 
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28. In addition, Transcom argues that the entries from its Hong Kong 
exports should not be subject to the BIA rate because: (1) the usage of 
BIA ensues from the concept of “state-controlled enterprise”;"! and (2) 
Transcom’s Hong Kong exporters, nationals of a market economy, 
are inherently not subject to the FRC government’s control. See id. 
at 21-23. 

Commerce maintains that it acted in accordance with its practice 
by initially presuming that, in an NME case, all producers and ex- 
porters are part of a single state-controlled enterprise. See Final Re- 
sults, 62 Fed Reg. at 6212. If the state-controlled enterprise fails to 
cooperate, Commerce establishes the rate applicable to companies 
deemed to be part of the state-controlled enterprise, in the instant 
case, the PRC rate, using uncooperative BIA. See id. Commerce points 
out that “the Act mandates application of BIA for such companies 
because they were properly included in the review and [through the 
inaction of the state-controlled enterprise] did not respond to 
[Commerce’s] request for information.” Jd. 

Commerce further asserts that the exporters notified without indi- 
vidual identification were obliged to demonstrate their independence 
from the state-controlled enterprise in the very same fashion as the 
exporters individually named in the Notice of Initiation or would risk 
being considered a part of the state-controlled enterprise, that is, 
deemed ineligible for separate treatment and assigned that enterprise’s 
single rate. See Def.’s Mem. at 27. 

Timken argues that Commerce was entitled to resort to BIA in 
determining the rate for exporters not individually named in the Notice 
of Initiation because Commerce contacted the PRC government, pro- 
vided it with the questionnaires and directed it to transmit the ques- 
tionnaires to all companies in the PRC that produced TRBs for export 
to the United States. See Timken’s Resp. at 19-20. 


C. Analysis 


Transcom and Timken conflate the threshold procedural issue of 
notice sufficiency with the entirely distinct issue of Commerce’s right 
to rely on BIA in its calculation of actual dumping duties. See gener- 
ally, Pl.’s Br. at 23-33, 27-28; Pl.’s Reply Br. at 19-20; Timken’s Resp. 
at 19-20. Having established that the notice given by Commerce was 
sufficient, this Court now turns to the remaining Issues: (a) 
Commerce’s use of uncooperative BIA in calculating the antidumping 
duty rate; and (b) Commerce’s application of BIA to the merchandise 
produced in an NME country but imported into the United States 


1! Under the “state-controlled enterprise” concept, companies subject to the review are required to show their 
independence from the state-controlled enterprise in order to receive a separate antidumping duty rate. See 
Transcom CAFC, 182 F.3d at 878-79. If all companies covered by the review succeed in proving their indepen- 
dence from the state-controlled enterprise, each of these companies is accorded a separate treatment, and the 
state-controlled enterprise is consequently deemed excluded from the review. Jd. Conversely, if some companies 
included in the review fail to establish their independence, Commerce concludes that the state-controlled 
enterprise is covered by the review, and those companies that fail to prove their independence receive a single 
rate of the state-controlled enterprise. Jd 
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through a market economy exporter. 

Actual dumping duties are calculated by Commerce after an admin- 
istrative review. See 19 U.S.C. § 1675(a). In such a review, Commerce 
provides a questionnaire to the foreign producer in order to solicit 
sales information for United States sales and home-market sales for 
the particular POR covered and, on the basis of this information, 
calculates the actual dumping duty.'* When Commerce cannot obtain 
the information in a timely manner or receives incomplete informa- 
tion, the statute and regulation allow and, in certain circumstances, 
require Commerce to use BIA. See 19 U.S.C. § 1677e(b); 19 C.F.R. § 
355.37(a). 


1. Commerce’s Resort to Uncooperative BIA 


The relevant statutory provision dictates that if Commerce “finds 
that an interested party has failed to cooperate by not acting to the 
best of its ability to comply with a request for information from... 
[Commerce], . . . [Commerce] may use. . . the facts otherwise avail- 
able.” 19 U.S.C. § 1677e(b); accord 19 U.S.C. § 1677e(c) (1988) (stating 
that “[i]n making [antidumping duty] determinations . . [Commerce] 
shall, whenever a party or any other person refuses or is unable to 
produce information requested in a timely manner and in the form 
required, or otherwise significantly impedes an investigation, use the 
best information otherwise available”). 

The statutory language is clear and unambiguous. A statute’s text 
is Congress’s final expression of its intent, and if the text answers the 
question, that is the end of the matter. See Timex V.I., Inc., 157 F.3d 
at 882 (citing Chevron, 467 U.S. at 843 n.9). Commerce’s regulation 
must completely conform to the statutory language. See id. 

The regulation implemented under the statute provides that Com- 
merce is entitled to resort to BIA if Commerce “(1) [d]oes not receive 
a complete, accurate, and timely response to [its] request for factual 
information; or (2) [i]s unable to verify, within the time specified, the 
accuracy and completeness of the factual information submitted.” 19 
C.F.R. § 355.37(a) (1994). The language of § 355.37(a) is a practical 
implementation of the statutory mandate, a mechanism to prevent 
the impediments to investigation proscribed by the statute. See 19 
U.S.C. § 1677e(b). The regulation conforms to the clear and unam- 
biguous statutory language, thus satisfying the first prong of the Chev- 
ron test. See Chevron, 467 U.S. at 842-43. 

Transcom’s protest to Commerce’s use of BIA is unfounded. Com- 
merce did exactly as the statute, regulation and its own announced 
policy mandated when it requested but procured no information from 


12-To the extent that this actual dumping duty differs from the estimated duty deposit collected pursuant to 
the previously issued antidumping duty order, the difference is refunded or charged to the importer. See 19 
U.S.C. § 1673f (1994). “Dumping duties are not penal in nature, but are ‘additional duties’ to equalize competitive 
conditions between the exporter and [affected U.S. industries].” Imbert Imports, Inc. v. United States, 67 Cust. 
Ct. 569, 576 n.10, 331 F. Supp. 1400, 1406 n.10 (1971), affd, 60 CCPA 123, 475 F.2d 1189 (1973). 
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parties “conditionally covered, “ such as Transcom’s Hong Kong ex- 
porters and their PRC suppliers.’ The statute required Commerce to 
enter a determination with regard to the entries by companies cov- 
ered by the review. See 19 U.S.C. 1675b(b) (1) (B) (1994). Commerce 
had no other statutorily permissible or practicably feasible way to 
calculate the rate (except on the basis of BIA) if the interested parties 
did not produce information requested. See 19 U.S.C. § 1677e(b). Thus, 
Commerce acted fully in accordance with the controlling provisions. 

Transcom’s expectations are beside the point. “[T]he expectations 
of the U.S. importer are irrelevant in setting a dumping margin. When 
a United States importer deals with a foreign company that is subject 
to an antidumping duty order, the importer must realize that the 
dumping margin could change to its benefit or detriment” after the 
actual dumping duty is calculated by Commerce on the basis of infor- 
mation Commerce receives. Union Camp Corp. v. United States, 22 
CIT__,__n.7,8F. Supp. 2d 842, 852 n.7 (1998). 

Transcom asserts that Commerce abused its discretion when it ap- 
plied the “punitive” uncooperative BIA rate (equal to the PRC rate) to 
the entries from Transcom’s Hong Kong exporters,'* that is, compa- 
nies obviously not subject to the PRC control, because the same BIA 
rate was assigned to the companies that were subject to the PRC 
control or failed to prove their independence from the PRC. See Pl.’s 
Br. at 21-22, 26-28. 

Transcom misses the point in questioning Commerce’s political and 
geographical aptitude and distorts the statement Commerce made in 
the Final Results. Commerce’s use of uncooperative BIA does not 
necessarily make the resulting rate “punitive” in nature or classify 
the exporter as an entity subject to the PRC control. See generally, 
Final Results, 62 Fed. Reg. 6189. 

“In order for the agency’s application of the best information rule to 
be properly characterized as ‘punitive,’ the agency would have had to 
reject low margin information in favor of high margin information 
that was demonstrably less probative of current conditions.” Allied- 
Signal Aerospace Co. v. United States, 996 F.2d 1185, 1191 (Fed. Cir. 
1993) (citation omitted). 

In the instant case, Commerce had no “low margin” information 
“demonstrably [more] probative of current conditions” to reject. Rather, 


13 Transcom contends that the PRC suppliers of its Hong Kong exporters were not notified. See Pl.’s Br. at 27- 
28. This Court is unconvinced. Commerce's efforts were more than diligent: it notified MOFTEC and the Ma- 
chinery Division, requested that the questionnaires be transmitted to all companies in the PRC that produced 
tapered roller bearings for export during the POR at issue and even went to Beijing to personally distribute the 
questionnaires. The Court agrees with Timken’s observation that “[i]f Transcom’s suppliers never received a 
copy of that questionnaire, the problem lies with the state under whose control they operate, not with [Com- 
merce}. By analogy, a single factory could not avoid service by asserting that only the corporate headquarters was 
served.” Timken’s Resp. at 20 

'4 Commerce established an “uncooperative” BIA rate equal to the “cooperative” one. Final Results, 62 Fed 
Reg. at 6214. It shall be noted that “[i]f an interested party refuses to provide factual information requested, 
{Commerce] may take that into account in determining what is the best information available” and may assign 
an uncooperative BIA rate for the entries of such party different from “cooperative” BIA rates accorded to the 
parties that participated in the review but provided insufficient information. 19 C.F.R. § 355.37(b); see Final 
Results, 62 Fed. Reg. at 6208-10. Thus, Commerce could, but did not, assign a less favorable BIA rate to “uncoop- 
erative” parties. In view of the fact that the “uncooperative” BIA rate was equal to the “cooperative” one, it is 
unclear how Transcom concluded that it was assigned one and not the other. 
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the determinations Commerce made were deductive in nature. First, 
Commerce has determined that “for [entries purchased from] other 
non-PRC exporters of subject merchandise from the PRC [like 
Transcom’s Hong Kong exporters], the cash deposit rate [would] be 
the one applicable to the PRC supplier[s/] of that exporter.” Final Re- 
sults, 62 Fed. Reg. at 6212 (emphasis supplied). Second, Commerce 
determined that if such suppliers were “companies in the govern- 
ment-controlled enterprise [that] failed to respond to [Commerce’s] 
requests for information,” they, accordingly, were subject to the rate 
determined by using uncooperative BIA.” Jd. Thus, the BIA rate ap- 
plicable to Transcom’s entries was derived from the PRC rate as- 
signed to the PRC suppliers of Transcom’s Hong Kong exporters and 
was not directly related to the national status of Transcom’s Hong 
Kong exporters. See Final Results, 62 Fed. Reg. at 6212-14. 

Commerce’s deductive determination was entirely justified. 
Transcom must bear responsibility for the failure of its sources to 
provide the necessary information. As Commerce correctly points out, 
“when resellers choose to use uncooperative suppliers that are under 
a dumping order,” they must bear the consequences. Def.’s Mem. at 
20-21 (citing Yue Pak, Ltd. v. U.S. Int’l Trade Admin., 20 CIT 495, 504 
(1996), affd, 111 F.3d 142 (Fed. Cir. 1997)). 

The Court concludes that Commerce acted in accordance with the 
statutory and regulatory provisions when it based its determination 
upon BIA, the only information Commerce had available. See 19 U.S.C. 
§ 1677e(b); 19 C.F.R. § 355.37. 


2 . Application of BIA to the Merchandise Imported Through a Market 
Economy Exporter 


While 19 C.F.R. § 355.37(a) is reasonably implemented under 19 
U.S.C. § 1677e(b), neither the statute nor the regulation explains 
whether Commerce may rely on BIA in order to calculate the anti- 
dumping duty rate for merchandise produced in an NME country but 
imported into the United States through a market economy exporter. 
See generally, 19 U.S.C. § 1677e(b); 19 C.F.R. § 355.37. Thus, 
Commerce’s “interpretation of its own regulations must be given ef- 
fect so long as it conforms to the purpose and wording of the regula- 
tions,” with particular deference given to Commerce’s interpretation 
in situations where Commerce applied the regulation “to a complex 
or changing circumstance, thus requiring the agency to bring to bear 
its unique expertise and policy-making prerogatives.” Southern Cal. 
Edison Co., 226 F.3d at 1357. 

Commerce’s practice of reliance on BIA in calculating the appli- 
cable rate is uncontested in cases where Commerce does not receive 
a complete, accurate and timely response to its request for factual 
information. See 19 U.S.C. § 1677e(b), 19 C.F.R. § 355,37(a); Def.’s 
Mem. at 52-55; Pl.’s Br. at 28. There is nothing in the language of the 
statute or the regulation inherently limiting the use of BIA to cases 
concerning merchandise produced in an NME country or purchased 
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from a NME exporter. See generally, 19 U.S.C. § 1677e, 19 C.F.R. § 
355.37; see, e.g., Neuweg Fertigung GmbH v. United States, 16 CIT 
724, 797 F. Supp. 1020 (1992) (holding that Commerce was justified in 
resorting to the use of BIA in calculating the margin for exporter’s 
sales of bearings from Germany under 19 U.S.C. § 1677e(b) where 
exporter’s questionnaire responses were inadequate and untimely). 
Conversely, Commerce enjoys very broad, although not unlimited, 
discretion with regard to the propriety of its use of BIA. See generally, 
Olympic Adhesives, Inc. v. United States, 899 F.2d 1565 (Fed. Cir. 
1990) (acknowledging Commerce’s broad discretion with regard to 
the use of BIA but pointing out that Commerce’s resort to BIA was an 
abuse of discretion where the information Commerce requested did 
not and could not exist). Commerce is justified in its reliance on BIA 
if the information sought exists and Commerce is unable to receive 
the information in spite of its bona fide efforts. See id.; 19 U.S.C. § 
1677e(b); 19 C.F.R. § 355.37. 

The policy underlying Commerce’s action was to prevent “uncoop- 
erative PRC producers [from being] free to hide behind and [from] 
continul[ing to] export[] through low-rate [market economy] export- 
ers.” Final Results, 62 Fed. Reg. at 6213. The applicable statutory and 
regulatory scheme clearly contemplates the importation of merchan- 
dise produced in an NME but exported through entities which could 
be located in market economy countries. Consequently, Commerce 
applied the regulation to the complex and changing circumstances of 
the realities of modern trade and acted in accord with the purpose 
and wording of 19 C.F.R. § 355.37(a) when it extended the application 
of BIA to the entries of merchandise produced in an NME but ex- 
ported through market economy entities. Thus, Commerce’s deter- 
mination warrants deference by this Court. See Southern Cal. Edison 
Co., 226 F.3d at 1356. As the Supreme Court pointed out, “[w]hen the 
construction of an administrative regulation rather than a statute is 
in issue, deference is even more clearly in order.” Udall v. Tallman, 
380 U.S. 1, 16 (1964). 

Conversely, the interpretation advocated by Transcom would sabo- 
tage the entire review scheme. If an entry of NME-produced mer- 
chandise channeled through the hands of a market economy exporter 
and undetectable to Commerce was entitled to separate treatment 
and reevaluation, there would be no incentive for all the other par- 
ties in the chain of distribution to participate in the review process. 
These parties would be effectively encouraged to remain silent and 
impair Commerce’s review, knowing that they have secured their 
chance to have a second bite at the apple and to obtain a different 
rate whenever they pull the ace, a market economy exporter, out of 
their sleeve. This is a scenario 19 U.S.C. § 1677e(b) and 19 C.F-.R. § 
355.37 were design to prevent. The Statement of Administrative Ac- 
tion accompanying the URAA clarifies that “Commerce’s potential 
use of BIA provides the only incentive to foreign exporters and pro- 
ducers to respond to Commerce’s questionnaires.” H.R. Doc. No. 103- 
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316, at 868 (1994) (emphasis supplied). 

Based on the foregoing, this Court concludes that Commerce acted 
within the statutory grant of 19 U.S.C. § 1677e(b) and in accordance 
with 19 C.F.R. § 355.37(a) when it applied the BIA rate (equal to the 
rate allocated to state-controlled enterprises from the PRC) to the 
entries of merchandise produced in the PRC but channeled into the 
United States through exporters from a market economy country. 


III. Fifth Amendment Due Process 
A. Contentions of the Parties 


Transcom argues that “Commerce’s failure to provide notice that 
the two Hong Kong exporters were included in the review and its use 
of best information available in determining the antidumping rate 
deprived Transcom of its Fifth Amendment Due Process rights”" to 
notice and an opportunity to be heard prior to a potential deprivation 
of its property, the additional money Transcom would be required to 
pay for the entries of its merchandise. P1.’s Br. at 4; see Pl.’s Reply Br. 
at 26 (citing Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 
306, 314 (1950)). 

While Timken fails to address the constitutional issue, Commerce 
asserts that Transcom’s Fifth Amendment Due Process rights could 
not have been violated because Transcom does not have a protected 
property interest in its “right to the continued importation” of its 
merchandise. Def.’s Mem. at 56. Commerce points out that “no one 
has a Congressionally untouchable right to the continued importa- 
tion of product.” Id. (citing Arjay Assocs., Inc. v. Bush, 891 F.2d 894 
(Fed. Cir. 1989)). 

It is impossible to comprehend how an importer’s lack of a vested 
right to import merchandise in the future negates the obligation to 
provide the importer with notice prior to imposing an antidumping 
duty for the merchandise already imported. The Court shares 
Transcom’s bewilderment. See Pl.’s Reply Br. at 25-28. The Court 
shall not entertain Commerce’s argument since it fails to differenti- 
ate between substantive and procedural Due Process claims and lacks 
any merit.'® 

This Court has already established that Commerce satisfied the 
statutory requirements of 19 U.S.C. §§ 1675(a) (1), 1677e(b) and the 
regulatory requirements of 19 C.F.R. §§ 353.22(c) and 355.37(a). There- 
fore, the only constitutional issue remaining is whether the particu- 
lar language Commerce employed in its Notice of Initiation violated 


15 For reasons not entirely clear to this Court, Transcom added a constitutional Due Process claim under the 
Fourteenth Amendment to its reply brief. See Pl.’s Reply Br. at 25. While the Fourteenth Amendment of the 
United States Constitution operates upon the states, the Fifth Amendment operates upon the federal govern- 
ment. See Barron v. Mayor and City Council of Baltimore, 32 U.S. (7 Pet.) 243 (1833); Slaughter-House Cases, 
83 U.S. (16 Wall.) 36 (1872). Considering that Commerce is a federal agency, this Court will only address the issue 
of procedural Due Process under the Fifth Amendment 


6 . . s ‘ . r } 
16 This Court pointed out the very same mistake to Commerce two years ago. See Transcom, Inc. v. United 


States, 22 CIT_, 5 F.Supp. 2d 984, 990 (1998) rev'd on other grounds, Transcom CAFC, 182 F.3d 876. Obviously, it 
was to no avail. 
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Transcom’s Due Process right to notice under the Fifth Amendment 
even though it satisfied Commerce’s statutory and regulatory obliga- 
tions. The only way Transcom may have a viable claim is if the statu- 
tory and regulatory requirements are constitutionally deficient ei- 
ther on their face or as applied. See, e.g., Kimmes v. Harris, 647 F.2d 
1028 (10th Cir. 1981). 


B. Analysis 


It is undisputed that the test for constitutional sufficiency of notice 
is whether 


[the] notice [is] reasonably calculated, under all the circumstances, 
to apprize interested parties of the pendency of the action and 
afford them an opportunity to present their objections. The no- 
tice must be of such nature as reasonably to convey the required 
information, and it must afford a reasonable time for those inter- 
ested to make their appearance.... 


... The reasonableness and hence the constitutional validity 
of any chosen method may be defended on the ground that it is in 
itself reasonably certain to inform those affected. 


Mullane, 339 U.S. at 314, 315 (internal citations omitted). 

Thus, there are two issues to analyze: (1) the reasonableness of the 
notice requirement contained in the provisions addressing initiation 
of review, that is, 19 U.S.C. § 1675(a) (1) and 19 C.F.R. § 353.22(c); and 
(2) the sufficiency of notice element present in the language of provi- 
sions allowing for the use of BIA, that is, 19 U.S.C. § 1677e(b) and 19 
C.F.R. § 355. 37(a). 


1 . Notice of Initiation of Review 


The statute provides that a review can be conducted “after publica- 
tion of notice of such review in the Federal Register ....,” while the 
regulation requires that a “notice of Initiation of Antidumping Duty 
Administrative Review” must be published in the Federal Register 
“lalfter receipt of a timely request . . or on [Commerce’s] own initia- 
tive when appropriate ....” 19 U.S.C. § 1675(a) (1); 19 C.F-R. § 353.22(c). 

Both provisions expressly mandate that notice to a potentially af- 
fected party must be placed in the Federal Register, a publication 
that a seasoned member of the industry, such as Transcom, is ex- 
pected to review. The requirement is constitutional on its face. See 
Mullane, 339 U.S. at 318 (a notice by publication is sufficient as to any 
party whose specific interest or address is unknown) . 

In addition, the statutory and regulatory requirements were con- 
stitutionally applied. Commerce was justified in its good faith deci- 
sion to designate all parties unknown to Commerce under the term 
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“conditionally covered” while individually naming respondents indi- 
cated by Timken. Commerce’s action was reasonably certain to in- 
form those parties that could be potentially affected, including 
Transcom. Accord Mullane, 339 U.S. at 315. 

Finally, the extensive explanations contained in Notice of Initiation 
reasonably conveyed all the information required for a meaningful 
response: the merchandise at issue, the purpose of the review and 
actions expected of potentially affected parties. See generally, Notice 
of Initiation, 59 Fed. Reg. 43,537. 

This Court concludes that under the test set forth in Mullane, the 
statute and the implementing regulation clearly pass constitutional 
muster, either on their face or as applied. The statutory and regula- 
tory language, taken together with Commerce’s publication of the 
Notice of Initiation (which contained the phrase “other exporters . . . 
are conditionally covered” and commenced the review that covered 
the particular merchandise Transcom imported and the POR during 
which Transcom was dealing), reasonably alerted Transcom to the 
fact that its entries may be affected by Commerce’s determination. 


2 . Notice of Reliance on BIA 


The unequivocal language of § 1677e(b) provides for Commerce’s 
use of BIA whenever an entity subject to a review did not produce the 
information requested. See 19 U.S.C. § 1677e(b). The language of the 


relevant regulation specifies that Commerce may resort to BIA if it is 
“unable to verify, within the time specified, the accuracy and com- 
pleteness of the factual information submitted.” 19 C.F-R. § 355.37(a) (2). 

It is hard to craft a notice more plain and straightforward to advise 
a potentially affected party like Transcom that its silence or inaction 
would lead to Commerce’s reliance upon BIA in its determination of 
applicable rates. While neither provision expressly addresses the par- 
ticular circumstances of an importer dealing in merchandise produced 
in an NME but handled by an exporter from a market economy, the 
statute and the regulation do not violate the Due Process Clause of 
the Fifth Amendment. Both provisions are facially constitutional be- 
cause the element of notice requirement, as interpreted by Mullane, 
does not call for the statutory or regulatory language to anticipate 
and spell out every applicable scenario. The Due Process Clause of 
the Fifth Amendment merely expects the provisions to apprize inter- 
ested parties of the alternatives available to Commerce. See Mullane, 
339 U.S. at 314. 

Similarly, Commerce’s application of the statute and implementing 
regulation was constitutionally valid. Commerce is not required or 
expected to map out every business dealing and every possible chain 
of distribution of merchandise that could be deemed subject to the 
review in order for Commerce’s action to come within the constitu- 
tional safeguards of the Fifth Amendment Due Process Clause. 

This Court holds that neither the language nor Commerce’s appli- 
cation of 19 U.S.C. § 1675(a) (1) and 19 C.F.R. § 355.37(a) was consti- 
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tutionally deficient and, therefore, Commerce did not violate 
Transcom’s procedural Due Process rights. 


CONCLUSION 


For the foregoing reasons, this Court finds that the form of notice 
contained in the Notice of Initiation and Commerce’s reliance on BIA 
in its determination of the applicable antidumping duty rates were: 
(1) reasonable under the relevant statutes and implemented regula- 
tions; and (2) constitutionally sufficient. 
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KAJARIA IRON CASTINGS Pvt. LTD., ET AL., PLAINTIFFS Uv. UNITED STATES, DE- 
FENDANT, AND ALHAMBRA FouNDRY INC., ET AL., INTERVENOR-DEFENDANTS 


Court No. 95-09-01240 


[Upon plaintiffs’ renewed motion, peremptory remand to the International Trade 
Administration.] 


(Dated November 9, 2000) 
MEMORANDUM & ORDER 


Cameron & Hornbostel LLP (Dennis James, Jr.) for the plaintiffs. 

David W. Ogden, Assistant Attorney General; David M. Cohen, Director, and 
Velta A. Melnbrencis, Assistant Director, Commercial Litigation Branch, Civil Di- 
vision, U.S. Department of Jus-tice; and Office of Chief Counsel for Import Ad- 
ministration, U.S. Department of Commerce (Robert E. Nielsen), of counsel, for 
the defendant. 

Collier Shannon Scott, PLLC (Paul C. Rosenthal and Robin H. Gilbert) for the 
intervenor-defendants. 


AQuliLiIno, Judge: The court is in receipt of a sub-mission by the 
International Trade Administration, U.S. Depart-ment of Commerce 
(“ITA”), encaptioned Final Results of Redetermination on Remand and 
stated to be pursuant to the slip opinion 00-20, 24 CIT (Feb. 18, 2000), 
filed herein, familiarity with which is presumed. This submission, 
which will be referred to hereinafter as the “May 2000 Remand Re- 
sults”, is summarized by the agency (at pages 1 and 20), in part, as 
follows: 


... Pursuant to the Court’s remand instructions, the Depart- 
ment has recalculated the program rates for the subsidies con- 
ferred under section 80HHC of India’s Income Tax Act (80HHC) 
and the company-spe-cific total ad valorem rates. We have recal- 
culated the rates, in conformity with the CAFC’s September 8, 
1998 opinion in Kajaria, using a methodology which ensures 1) 
that there is no “double-counting” of the subsidies that were pro- 
vided in the form of Cash Compensatory Support (CCS) over- 
rebates and 2) that there is no countervailing of International 
Price Reimbursement Scheme (IPRS) rebates provided with re- 
spect to non-subject castings. Finally, we have recalculated the 
all-others rate and determined the company-specific total ad va- 
lorem rates pursuant to the CAFC’s .. . opinion. 


“K 


The Department has recalculated the subsidy rates of the 830HHC 
program pursuant to the instructions of the CIT and in conformance 
with the opinion of the CAFC. 
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The plaintiffs deny this representation in lengthy written comments 
which culminate in a request that this court 


(1) find that the Remand Results do not eliminate ei-ther the 
IPRS or the double-counting of the CCS over-rebates from the 
Section 80HHC subsidy, and, (2)... remand this matter with 
instructions that Commerce re-do the calculations to correctly 
implement the CAFC’s and this Court’s prior instructions. ' 


Upon further reflection and consideration of the par-ties’ continu- 
ing, contrary positions, this court is constrained to accept that of the 
plaintiffs and thus to order, yet again, a remand to the ITA. 

The saga of this current circumstance of unfinished administrative, 
and thus judicial, process can be read in Certain Iron-Metal Castings 
From India: Final Results of Countervailing Duty Administrative Re- 
view, 60 Fed.Reg. 44,843 (Aug. 29, 1995), aff'd in part, remanded in 
part sub nom. Kajaria Iron Castings Put. Ltd. v. United States, 21 
CIT 99, 956 F.Supp. 1023, remand results affd,21 CIT 700, 969 F.Supp. 
90 (1997), affd in part, rev'd in part and remanded, 156 F.3d 1163 
(Fed.Cir. 1998), remanded, 23 CIT, Slip Op. 99-6 (Jan. 14, 1999), sec- 
ond remand results remanded, 24 CIT, Slip Op. 00-20 (Feb. 18, 2000). 
Indeed, this process has outlived the judge originally assigned. The 
undersigned continues simply as the minister of the mandate of the 
court of appeals, to wit: 


On remand, Commerce should recalculate the sub-sidy provided 
by the section 80HHC deduction in a manner that eliminates the 
double-counting of the CCS over-rebates. .. . Commerce must 
avoid double-counting subsidies, i.e., countervailing both the full 
amount of a subsidy and the nontaxation of that subsidy, when 
the party under investigation provides documentation that al- 
lows Commerce to separate the tax deduction based on the fully 
countervailed sub- sidy from the otherwise countervailable por- 
tion of the tax deduction. 


156 F.3d at 1175. Similarly with regard to IPRS, that court held that 


Commerce erred in countervailing the portion of the section 
80HHC deduction based on the IPRS rebates because the rebates 
involved were tied to merchandise not within the scope of the 
review. ... On remand, Commerce should eliminate the IPRS 
rebates in calculat-ing the subsidy received on subject castings 
through the section 80HHC deduction. ... [Wlhen the party 
under investigation provides documentation that allows Commerce 


! Plaintiffs’ comments are accompanied by a motion for oral argument, which need not be granted, given the 
excellence of the written submissions on the issues by all parties; ergo, that motion is hereby denied. One of the 
submissions, namely, Defendant’s Reply to Plaintiffs’ Comments on Results of Redetermination on Remand, has 
engendered a motion for leave to respond to it, which motion of the plaintiffs is hereby granted. 
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to separate the portion of the tax deduction based on rebates re- 
lated to non-subject merchandise from the remainder of a 
countervailable tax deduction, Commerce should not countervail 
the portion of the tax deduction subsidy tied to non-subject mer- 
chandise. Since the Producers provided such data, Commerce 
should eliminate the IPRS rebates from the calculation of the 
subsidy provided by the section 80HHC deduction. 


Id. at 1176. 

When the undersigned first considered these issues, the plaintiffs 
argued that the ITA is making “what should be a very simple adjust- 
ment into a complicated — and erroneous — calculation that thwarts 
the CAFC’s instructions”. Slip Op. 00-20, p. 8. They reiterate this 
argument now and state that 


all that needs to be done to eliminate the IPRS “influence” from 
the calculation is to subtract the IPRS from the taxable income 
used to calculate the 80HHC benefit. 


Plaintiffs’ Comments, pp. 20-21. With regard to the CCS over-re- 
bates, the plaintiffs maintained that, 


in order to eliminate the double counting under 80 HHC, all of 


the countervailed CCS must be deducted from profit first, before 
calculating the 80 HHC subsidy. 


Slip Op. 00-20, p. 11, quoting Plaintiffs’ Comments on the Commerce 
Department’s Final Results of Redetermination on Remand, p. 20 
(May 4, 1999) (emphasis in original). 

This court has already accepted this analysis and re-ported that it 
“cannot accept [defendant’s] position that the methodology proposed 
by the plaintiffs ‘makes no sense at all”. Jd. at 9. See id. at 12. 

The May 2000 Final Results state (at pages 6-7) that, 


in order to eliminate the IPRS rebates from the calcu-lation of 
the 80HHC subsidy, the Department necessar-ily must estimate 
the effect of the IPRS rebates on the profit. The Department 
must do so because profit is the basis for the calculation of the 
80HHC subsidy. 


.. . Because the CIT has rejected the calculations in the Cor- 
rected Final Results of Redetermination, we have recalculated 
the 80HHC subsidy by removing the IPRS and CCS rebates from 
the income which ultimately is the basis upon which the 830HHC 
tax deduction was derived. 


Under this methodology, we have weighted all sources of in- 
come equally. We have not attempted to “trace” income or expen- 
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ditures to specific sources, nor do we have information available 
to be able to attribute income, expenditures, or profit to specific 
sources. We have assumed that each rupee of income, regardless 
of the source of that income, played the same role in the deter- 
mination of a company’s profit, and thus played the same role in 
the calculation of the company’s tax deduction under 80HHC. For 
example, we have assumed that both one rupee in duty drawback 
received by a company and one rupee in sales revenue received 
by the company had the identical effect on the determination of 
the company’s profit. Thus, if a company’s IPRS and CCS rebates 
equaled 20 percent of the company’s income, then we assumed 
that 20 percent of the company’s profit was derived from IPRS 
and CCS rebates. Therefore, 20 percent of the subsidy calculated 
for the 80HHC program in the original final results of adminis- 
trative review should be “tied” to the IPRS and CCS programs. 
Thus, the recalculated 80HHC subsidy would be reduced by 20 
percent. 


Again, this court cannot concur. The ITA has not eliminated the 
influence of the rebates on the calculation of any S880HHC subsidy. It 
must recalculate any such subsidy by subtracting the IPRS rebates 
and CCS over-rebates from taxable income before determining any 
§80HHC benefit. Cf. Plaintiffs’ Response to Defendant’s Reply to Plain- 


tiffs’ Comments, p. 3: 


What is of significance for this case . . . is the fact that the 
expenses being repaid by way of the CCS and IPRS have already 
been incurred by the producer long before the payments are re- 
ceived. And these expenses are incurred in producing the cast- 
ings whether or not the CCS and IPRS are received. Accordingly, 
the CCS and IPRS do increase profits to the full extent of pay- 
ment. It is for this reason that the payments are treated improp- 
erly in the remand methodology since that methodology assumes 
that additional costs must be incurred that somehow reduce the 
IPRS’ and CCQ’ effect on a company’s taxable income. 


Emphasis in original. 
The defendant may have 30 days to carry out this peremptory re- 
mand and to report the results thereof to the court. 
So ordered. 
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AQuILINO, Judge: The court is in receipt of a sub-mission by the 
International Trade Administration, U.S. Department of Commerce 
(“ITA”), encaptioned Final Results of Redetermination on Remand and 
stated to be pursuant to the slip opinion 00-21, 24 CIT (Feb. 18, 
2000), filed herein, familiarity with which is presumed. This submis- 
sion, which will be referred to hereinafter as the “May 2000 Remand 
Results”, is summarized by the agency (at pages 1 and 19), in part, as 
follows: 


. .. Pursuant to the Court’s remand instructions, the Depart- 
ment has recalculated the program rates for the subsidies con- 
ferred under section 80HHC of India’s Income Tax Act (830HHC) 
and the company-specific total ad valorem rates. We have recal- 
culated the rates, in conformity with the CAFC’s September 8, 
1998 opinion in Kajaria, using a methodology which ensures 1) 
that there is no “double-counting” of the subsidies that were pro- 
vided in the form of Cash Compensatory Support (CCS) over- 
rebates and 2) that there is no countervailing of International 
Price Reimbursement Scheme (IPRS) rebates provided with re- 
spect to non-subject castings. Finally, we have recalculated the 
all-others rate and determined the company-specific total ad va- 
lorem rates pursuant to the CAFC’s . . . opinion. 


The Department has recalculated the subsidy rates of the 830HHC 
program pursuant to the instructions of the CIT and in conformance 
with the opinion of the CAFC. 
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The plaintiffs deny this representation in lengthy written comments 
which culminate in a request that this court 


(1) find that an adjustment for CCS over-rebates should be made 
in this review; (2) find that an adjustment for IPRS received by 
UMA Iron & Steel Co. should be made; (3) find that the Remand 
Results do not eliminate either the IPRS or the double-counting 
of the CCS over-rebates from the Section 80HHC subsidy, and, (4) 

.. remand this matter with instructions that Commerce re-do 
the calculations to correctly implement the CAFC’s and this Court’s 
prior instructions.! 


In Kajaria Iron Castings Put. Ltd. v. United States, Slip Op. 00-147 
(Nov. 9, 2000), this court was constrained to remand peremptorily the 
ITA’s Final Results of Redetermination on Remand, dated May 24, 
2000 and filed in that related case, on the ground that that redetermi- 
nation had not eliminated the influence of the IPRS or CCS rebates 
on the calculation of any §80HHC subsidy. 

Since the May 2000 Remand Results filed herein are based upon 
the same agency reasoning, the same relief is necessary. Hence, for 
the reasons stated in slip op. 00-147 in Kajaria, this case is hereby 
remanded to the ITA for recalculation of the §80HHC subsidy by 
subtracting the IPRS rebates and CCS over-rebates from taxable in- 
come before determining any §80HHC benefit. 

The defendant may have 30 days to carry out this remand and to 
report the results thereof to the court. 

So ordered. 


* Plaintiffs’ comments are accompanied by a motion for oral argument, which need not be granted, given the 
excellence of the written submissions on the issues by all parties; ergo, that motion is hereby denied. 
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MEMORANDUM OPINION 


CarMAN, Chief Judge: Shandong Huarong General Group Corpora- 
tion (SHGC or Plaintiff)' , moves this Court for a preliminary injunc- 
tion to enjoin the collection of estimated antidumping duty cash de- 
posits at either the 23.99% rate established by the United States De- 


partment of Commerce (Commerce) in Notice of Final Results and 
Partial Recission of Antidumping Administrative Reviews: Heavy 
Forged Hand Tools from the People’s Republic of China, 65 Fed. Reg. 
43,290 (July 13, 2000) (1998-1999 Final Results) or the 28.96% rate 
established in Amended Final Results of Antidumping Duty Adminis- 
trative Reviews: Heavy Forged Hand Tools from the People’s Republic 
of China, 65 Fed. Reg. 50,499 (August 18, 2000) (Amended Results). 
This injunction would cover future imports of bars over 18 inches in 
length, track tools and wedges exported by Plaintiff that are classi- 
fied under the Harmonized Tariff Schedules of the United States sub- 
heading 8205.59.30., and would remain in effect until final judicial 
review of Plaintiffs underlying legal challenge. Defendant and De- 
fendant-Intervenor object to the issuance of a preliminary injunction. 


BACKGROUND 


On February 19, 1991, Commerce imposed antidumping duty or- 
ders on heavy forged hand tools, finished or unfinished, with or with- 
out handles, from the People’s Republic of China. See Heavy Forged 
Hand Tools from the People’s Republic of China, 56 Fed. Reg. 6,622 
(Feb. 19, 1991). On February 11, 1999, Commerce published notice of 
opportunity to request an administrative review of imports of mer- 
chandise entered between February 8, 1998 and January 31, 1999 


1 Although there are two parties to the underlying litigation, Plaintiff SHGC is the only party seeking the 
preliminary injunction 
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subject to the relevant antidumping orders. (1998-1999 Administra- 
tive Review). See Opportunity to Request Administrative Review, 64 
Fed. Reg. 6,878 (Feb. 11, 1999). Plaintiff and three other exporters of 
subject merchandise responded to Commerce’s notice and requested 
that Commerce review their exports entered into the United States 
during the relevant time period.’ In addition, Defendant-Intervenor 
responded and requested that Commerce conduct administrative re- 
views of each class of subject merchandise exported by the four re- 
spondents. On March 29, 1999, Commerce formally initiated an ad- 
ministrative review. See Heavy Forged Hand Tools from the People’s 
Republic of China, 64 Fed. Reg. 14,860 (Mar. 29, 1999). 

On July 13, 2000, Commerce published notice of its final results of 
the 1998-1999 Administrative Review applying a 23.99% antidumping 
duty deposit rate on Plaintiff’s exports of subject merchandise. See 
1998-1999 Final Results, 65 Fed. Reg. at 43,290. On July 17, 2000, 
pursuant to 19 C.F.R. §351.224(e), Plaintiff requested that Commerce 
adjust its final results to correct a ministerial error caused by 
Commerce’s failure to use surrogate value data for billets during the 
entire period of review. On August 18, 2000, Commerce corrected 
this error, altered Plaintiff's antidumping duty deposit rate to 28.96% 
and published notice of its amended results. See Amended Results, 
65 Fed. Reg. at 50,500. Prior to the 1998-1999 Administrative Re- 
view, Plaintiff's exports were subject to an antidumping duty deposit 
rate of 1.27 percent. 

On August 25, 2000, both of the Plaintiffs filed a complaint with this 
Court challenging Commerce’s 1998-1999 Administrative Review fi- 
nal results.* This complaint was followed by a consent motion for 
preliminary injunction to enjoin the liquidation of all entries of sub- 
ject merchandise covered by the 1998-1999 Administrative Review 
final results. On September 5, 2000, this Court granted Plaintiffs’ 
consent motion enjoining liquidation of all covered entries during the 
pendancy of Plaintiffs’ legal challenge and any remand actions that 
might be necessary. Plaintiff SHGC now moves this Court for a pre- 
liminary injunction enjoining the United States from collecting esti- 
mated antidumping duty cash deposits at the rate established by Com- 
merce during the 1998-1999 Administrative Review. Plaintiff SHGC 
seeks, during the pendancy of this litigation, to continue depositing 
estimated antidumping duties at the rate established by the seventh 
administrative review. Defendant and Defendant-Intervenor object. 


* Fujian Machinery & Equipment Import & Export Corporation (FMEC) requested that commerce review its 
exports of: (1) axes/adzes; (2) hammers/sledges; and (3) picks/mattocks. Shandong Huarong General Group 
Corporation (Shandong Huarong) requested that Commerce review its exports of bars and wedges. Liaoning 
Machinery Import & Export Corporation (LMC) requested that Commerce review its exports of: (1) bars/wedges; 
(2) hammers/sledges; and (3) picks/mattocks. Shandong Machinery Import & Export Corporation (SMC) re- 
quested that Commerce review its exports of: (1) axes/adzes; (2) bars/wedges; (3) hammers/sledges; and (4) picks/ 
mattocks 


3 In the underlying proceeding the Plaintiffs do not appear to have challenged the administrative review 
determination as amended. Both of the Plaintiffs have joined with Shandong Machinery Import & Export 
Corporation and Tianjin Machinery Import & Export Corporation and have brought a separate proceeding (00- 
08-00431) challenging the legality of Commerce’s amended final determination. 
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DISCUSSION 

This Court has jurisdiction over the Plaintiff’s underlying litigation 
pursuant to 28 U.S.C. §1581(c) and sections 516A(a\(2)A)iXD and (B)iii) 
of the Tariff Act of 1930, as amended by 19 U.S.C. §§1516a(a)(2)(A)(i(D 
and (B)(iii). The Plaintiff’s motion is properly before this Court pur- 
suant to 28 U.S.C. §2643(c)(1). See also 28 U.S.C. §1585 (“The Court 
of International Trade shall possess all the powers in law and equity 
of, or as conferred by statute upon, a district court of the United 
States.”) 

The events precipitating this motion are clear. As a result of the 
1998-1999 Administrative Review, Commerce adjusted the estimated 
antidumping duty deposit rates applicable to Plaintiff's exports of sub- 
ject merchandise. This adjustment increased the deposit rate from 
1.27% to 28.96% resulting, Plaintiff contends, in the cancellation of 
all existing and future orders by Plaintiff’s “major” United States cus- 
tomer. Plaintiff initiated a lawsuit challenging Commerce’s final de- 
termination in the 1998-1999 Administrative Review, and now seeks 
to preliminarily enjoin the collection of cash deposits at the chal- 
lenged rate. 

It is well settled that a preliminary injunction is an extraordinary 
remedy. Therefore, before the Plaintiff can be granted such relief it 
must establish: (1) in the absence of a preliminary injunction, it will 
suffer immediate and irreparable injury; (2) the balance of hardships 
tilts in its favor; (3) there is a likelihood of success on the merits; and 
(4) the grant of a preliminary injunction is not contrary to public 
interest. See FMC Corp. v. United States, 3 F.3d 424, 427 (Fed. Cir. 
1993); Zenith Ratio Corp. v. United States, 710 F.2d 806, 809 (Fed. 
Cir. 1983). If Plaintiff fails to prove any one of these factors, its mo- 
tion must fail. See Shree Rama Enterprises v. United States, 983 F. 
Supp. 192, 194 (Ct. Int'l Trade 1997). For the reasons stated below, 
this Court finds that Plaintiff has failed to establish it will be immedi- 
ately and irreparably injured in the absence of a preliminary injunc- 
tion. Plaintiff's motion, therefore, fails. 

Plaintiff argues it will suffer immediate and irreparable injury if it 
is required to make anticipated antidumping duty deposits at the “ex- 
orbitant” deposit rate established by Commerce in the 1998-1999 Ad- 
ministrative Review. Specifically, Plaintiff argues that the imposi- 
tion of this antidumping duty deposit rate will result in the cancella- 
tion of existing and future orders by its “major” United States cus- 
tomer, thereby causing Plaintiff to go out of business. Plaintiff as- 
serts that the “exhorbitant([ly]” high antidumping duty rates were 
imposed as a result of severe factual, legal, and procedural errors 
committed by Commerce during the 1998-1999 Administrative Re- 
view. These errors are alleged to have deprived Plaintiff of the proce- 
dural safeguards designed to ensure the fair and equitable adminis- 
tration of the antidumping laws. Plaintiff argues that if it is forced 
out of business as a result of these errors, it will suffer irreparable 
economic injury and will be deprived of its right to meaningful and 
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effective judicial review. 

To establish irreparable injury, Plaintiff bears an extremely heavy 
burden. See Queen’s Flowers de Colombia v. United States, 947 F. 
Supp. 503, 506 (Ct. Int’l Trade 1996). Irreparable injury is a type of 
injury that is “serious” and “cannot be undone.” Zenith, 710 F.2d at 
809, quoting, S.J. Stile Assoc. Ltd. v. Snyder, 646 F.2d 522,525 (CCPA 
1981). It is not enough merely to establish a “possibility of injury, 
even where prospective injury is great. A presently existing, actual 
threat must be shown.” 7d. 

As stated, Plaintiff alleges that, in the absence of a preliminary 
injunction, it will be forced out of business and will lose its right to 
effective and meaningful judicial review by the imposition of the chal- 
lenged antidumping duty deposit rates. Courts have long recognized 
the irreparable injury that is attendant to the loss of effective and 
meaningful judicial review. See Zenith 710 F.2d at 810 (holding that 
liquidation of entries during the pendancy of litigation challenging an 
administrative review negates a plaintiff's right to meaningful judi- 
cial review and, thus, constitutes per se irreparable harm); NMB 
Singapore Ltd. v. United States, No. 00-144, slip op. at 9, (Ct. Int’l 
Trade, Nov. 3, 2000) (extending the Zenith rule to cases in which a 
party challenges an affirmative sunset review determination.) Nev- 
ertheless, Plaintiff has failed to establish that it would suffer irrepa- 
rable injury by being forced out of business and thereby lose its abil- 
ity to obtain effective and meaningful judicial review. 

To support its argument, Plaintiff provides an affidavit from its 
“major” United States customer stating that it would be unable to 
continue importing Plaintiff’s products as a result of the antidumping 
duty deposit rates and that all existing and future orders were to be 
immediately cancelled. This affidavit, however, proves little other 
than Plaintiff has lost one of its customers in the United States. Al- 
though Plaintiff alludes to the “major” role held by this customer, 
Plaintiff provides no evidence demonstrating how sales to this cus- 
tomer fit within its total sales figures; nor how the loss of these sales 
will impact its overall financial position. Rather, Plaintiff merely as- 
serts that a substantial percentage‘ of its business is “involved” in the 
production and sale of subject merchandise and that a significant por- 
tion of its business is “linked” to the export of subject merchandise to 
the United States. This assertion, on its face, provides little support 
for Plaintiff's argument. Even a cursory examination of Plaintiff’s 
offering indicates that, although a substantial percentage of Plaintiff’s 
business is “involved” with or “linked” to the production and sale of 
subject merchandise, Plaintiff is not wholly committed to manufac- 
turing subject merchandise for export to the United States. A signifi- 
cant amount of Plaintiff's business apparently is directed toward other 
outlets. Evidently, based upon current production rates, a substan- 


* Because of the proprietary nature of much of Plaintiffs’ supporting materials, the Court declines to provide 
specific percentages and numerical information. 
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tial percentage of subject merchandise either has been sold or could 
be sold to customers that have not cancelled their orders. Plaintiff 
fails to demonstrate how the loss of its major customer will adversely 
affect its total sales outlook in light of the availability of alternative 
consumer markets. Accordingly, not only does Plaintiff’s evidence 
fail to illustrate how the loss of a single customer would result in the 
end of its business life, this evidence appears to establish that Plain- 
tiff has viable alternative markets in which to sell its products. Thus, 
even accepting that Plaintiff will lose the percentage of sales alleged 
in its brief, the presence of alternative markets for a substantial 
amount of its current production weighs heavily against the conclu- 
sion that Plaintiff will be forced out of business. 

As stated, Plaintiff’s evidence consists solely of an affidavit from its 
“major customer.” Although informative, this Court has held that 
“affidavits submitted by interested parties are weak evidence, un- 
likely to justify a preliminary injunction.” Shree Rama Enterprises v. 
United States, 983 F. Supp. 192, 195 (Ct. Int’l Trade 1995). Plaintiff 
has not bolstered these affidavits through independent evidence indi- 
cating exactly how and when these lost sales would force it out of 
business. See Companhia Brasileira Carbureto de Calcio v. United 
States, 18 CIT 215, 217 (1994) (“No hard evidence was submitted to 
the court indicating what specific effect loss of such sales would have 
upon [plaintiff].”). For example, Plaintiff has offered no proof that it 
would be unable to obtain outside financing to cover the costs of the 
higher antidumping duty deposit rate and thereby sustain its busi- 
ness throughout the course of this litigation. See Chilean Nitrate 
Corp. v. United States, 11 CIT 538, 541 (1987). Similarly, no financial 
statements have been proffered indicating that Plaintiff does not pos- 
sess the capital reserves necessary to remain viable during this liti- 
gation. See id. 

Plaintiff SHGC has failed to provide “marketing studies, written 
financial data or other hard evidence of the serious permanent harm 
which would result from denial of the injunction...” Shree Rama En- 
terprises, 983 F. Supp. at 195, quoting, Chilean Nitrate, 11 CIT at 541. 
In light of the deposit rates in effect through virtually the entire life 
of the antidumping order at issue, it would seem Plaintiff SHGC would 
be unable to meet this burden of proof. Between 1983 and 1996, 
Plaintiff SHGC did not directly import subject merchandise into the 
United States, but conducted its sales through a separate company 
licensed to export to the United States & Shandong Machinery Im- 
port & Export Corporation (SMC). It was only after 1996 that Plain- 
tiff SHGC directly exported subject merchandise to the United States 
and participated in any of the relevant administrative reviews. Ac- 
cordingly, prior to 1996 Plaintiff’s sales would have been subject to 
the country-wide rate applicable to the People’s Republic of China 
(PRC) or the company-specific rate applicable to SMC. Between the 
date the antidumping duty order was originally imposed and 1996, 
the average antidumping duty rate on subject merchandise applicable 
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to SMC was 32.92 percent. During the same time period, the average 
PRC country-wide antidumping duty rate was 49.04 percent. Although 
acknowledging that the difference between an antidumping duty de- 
posit rate of 1.26% and 28.96% is significant, the Court notes that the 
current 28.96% deposit rate is substantially less than the average 
rate that was in effect throughout virtually the entire course of the 
antidumping order. Plaintiff was clearly able to make sales in the 
United States and to remain in business despite these significant an- 
tidumping duty rates. Plaintiff fails to adequately explain why now, 
in the face of lower antidumping duty rates, it is incapable of main- 
taining a viable business. 

The present case is readily distinguishable from another decision 
that has granted injunctive relief against the collection of estimated 
antidumping duty deposits. In Queen’s Flowers de Colombia v. United 
States, 947 F. Supp. at 509, this Court granted certain plaintiffs a 
preliminary injunction enjoining the collection of estimated antidump- 
ing duty deposits during the course of their litigation challenging an 
administrative review determination. Crucial to the Court’s decision 
was the fact that the subject merchandise was a highly “perishable 
good tailored to the unique demands of the United States flower mar- 
ket.” Id. at 506. Because of this, “alternative markets [did] not exist 
in which the companies [could] sell their excess capacity to stay in 
business.” Id. at 506-507. The Court further emphasized that the 
“new deposit rate is... very high, relative to the rates set in the prior 
administrative review.” Jd. at 507. In the present case, the subject 
merchandise is not perishable. Although, Plaintiff asserts that the 
merchandise produced for its “major” customer conformed to specific 
design requirements, was subject to the customer’s patents and, there- 
fore, could not be re-sold, this Court was not presented any evidence 
substantiating this claim. Similarly, Plaintiff has not produced any 
evidence establishing that it would go out of business during the year 
2000, thereby negating the possibility of selling its excess inventory 
in the future. This is significant because on the anniversary date of 
the 1998-1999 administrative review, Plaintiff could petition Commerce 
for a new administrative review and potentially lower its antidump- 
ing duty deposit rate. It is unclear why Plaintiff could not simply 
store the non-perishable subject merchandise that would have been 
sold to its “major” customer pending either the successful outcome of 
this litigation or a new administrative review determination in 2001. 

In sum, this Court finds that Plaintiff has failed to prove that it 
would suffer irreparable harm by being forced out of business through 
the imposition of the challenged antidumping duty deposit rates. Al- 
though the Court acknowledges that Plaintiff may suffer some eco- 
nomic injury as a result of the higher deposit rates, there is no proof 
that this injury would be irreparable. Accordingly, this Court finds 
that Plaintiff would not suffer irreparable injury if its motion for in- 
junctive relief were denied. 

Because this Court finds that in the absence of a preliminary in- 
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junction Plaintiff would not suffer irreparable injury, it is not neces- 
sary to examine the remaining three factors in depth. “[T]he absence 
of an adequate showing with regard to any one factor may be suffi- 
cient, given the weight or lack of it assigned the other factors, to 
justify the denial [of a preliminary injunction].” FMC Corp. v. United 
States, 3 F.3d 424, 427 (Fed. Cir. 1993). A brief discussion of these 
factors, however, will further establish that Plaintiff is not entitled to 
preliminary injunctive relief. As to the likelihood of success on the 
merits, the Court acknowledges that the Plaintiff has raised “serious, 
substantial, difficult and doubtful” legal questions that are appropri- 
ate for litigation. The failure, however, to establish irreparable harm 
significantly raises the burden imposed on Plaintiff to prove a likeli- 
hood of success on the merits. By statute, Commerce’s administra- 
tive review determinations are presumed to be correct and the bur- 
den of proving otherwise rests exclusively upon the party challenging 
such decision. See 28 U.S.C. §2639(a)(1). On the papers before this 
Court, it is unclear whether Plaintiff can surmount this burden. Plain- 
tiff, therefore, has failed to satisfy this requirement. Finally, this 
Court finds that neither the public interest, nor the balance of hard- 
ships weighs significantly in favor of granting the preliminary injunc- 
tion. The government possesses an interest in protecting itself against 
default. See Shree Rama 983 F. Supp. at 196. To this end, Commerce 
directed “a cash deposit, bond, or other security” be deposited for 
every entry of merchandise subject to an antidumping order. See 19 
U.S.C. §1671d(c)(1)(B)(ii) (1994). Thus, paying deposits pending Court 
review is an ordinary consequence of the statutory scheme. The pub- 
lic has an interest in ensuring the fair application of the antidumping 
laws while simultaneously guaranteeing foreign exporters will not 
default in the satisfaction of their import obligations. 


CONCLUSION 


For the reasons stated above, this Court finds that the Plaintiff has 
failed to satisfy the prerequisites necessary to obtain a preliminary 
injunction. Accordingly, Plaintiff's motion is hereby DENIED. 
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MEMORANDUM OPINION 


CarMAN, Chief Judge: Shandong Huarong General Group Corpora- 
tion (SHGC or Plaintiff),! moves this Court for a preliminary injunc- 


tion to enjoin the collection of antidumping duty cash deposits at the 
28.96% rate established by the United States Department of Com- 
merce (Commerce) in Amended Final Results of Antidumping Duty 
Administrative Reviews: Heavy Forged Hand Tools from the People’s 
Republic of China, 65 Fed. Reg. 50,499 (August 18, 2000) (Amended 
Results). This injunction would cover future imports of bars over 18 
inches in length, track tools and wedges exported by Plaintiff that are 
classified under the Harmonized Tariff Schedules of the United States 
subheading 8205.59.30., and would remain in effect until final judicial 
review of Plaintiff’s underlying legal challenge. Defendant and De- 
fendant-Intervenor object to the issuance of a preliminary injunction. 


BACKGROUND 


On February 19, 1991, Commerce imposed antidumping duty or- 
ders on heavy forged hand tools, finished or unfinished, with or with- 
out handles, from the People’s Republic of China. See Heavy Forged 
Hand Tools from the People’s Republic of China, 56 Fed. Reg. 6,622 
(Feb. 19, 1991). On February 11, 1999, Commerce published notice of 
opportunity to request an administrative review of imports of mer- 
chandise entered between February 8, 1998 and January 31, 1999 
subject to the relevant antidumping orders. (1998-1999 Administra- 
tive Review). See Opportunity to Request Administrative Review, 64 


: Although there are four parties to the underlying litigation, Plaintiff SHGC is the only party seeking the 
preliminary injunction 
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Fed. Reg. 6,878 (Feb. 11, 1999). Plaintiff and three other exporters of 
subject merchandise responded to Commerce’s notice and requested 
that Commerce review their exports entered into the United States 
during the relevant time period.” In addition, Defendant-Intervenor 
responded and requested that Commerce conduct administrative re- 
views of each class of subject merchandise exported by the four re- 
spondents. On March 29, 1999, Commerce formally initiated its ad- 
ministrative review. See Heavy Forged Hand Tools from the People’s 
Republic of China, 64 Fed. Reg. 14,860 (Mar. 29, 1999). 

On July 13, 2000, Commerce published notice of its final results of 
the 1998-1999 Administrative Review applying a 23.99% antidumping 
duty deposit rate on Plaintiff’s exports of subject merchandise. See 
1998-1999 Final Results, 65 Fed. Reg. at 43,290. On July 17, 2000, 
pursuant to 19 C.F.R. §351.224(e), Plaintiff requested that Commerce 
adjust its final results to correct a ministerial error caused by 
Commerce’s failure to use surrogate value data for billets during the 
entire period of review. On August 18, 2000, Commerce corrected 
this error, altered Plaintiff’s antidumping duty deposit rates to 28.96% 
and published notice of its amended results. See Amended Results, 
65 Fed. Reg. at 50,500. Prior to the 1998-1999 Administrative Re- 
view, Plaintiff’s exports were subject to an antidumping duty deposit 
rate of 1.27 percent. 

On August 25, 2000, Plaintiff filed a complaint with this Court chal- 
lenging the legality of Commerce’s amendments to the 1998-1999 
Administrative Review’s final results. On September 30, 2000, Plain- 
tiff moved this Court for a preliminary injunction enjoining the United 
States from collecting antidumping duty cash deposits at the amended 
rate set by Commerce in its 1998-1999 Administrative Review amended 
final results. Plaintiff seeks, during the pendancy of this litigation, to 
continue depositing estimated antidumping duties at the 1.27 % rate 
established by the seventh administrative review. Defendant and 
Defendant-Intervenor object. 


DISCUSSION 

This Court has jurisdiction over the Plaintiff’s underlying litigation 
pursuant to 28 U.S.C. §1581(c) and sections 516A(aX(2)A)(i(D and (B)(iii) 
of the Tariff Act of 1930, as amended by 19 U.S.C. §§1516a(a)(2)(A)G)(D 
and (B)(iii). The Plaintiff’s motion is properly before this Court pur- 
suant to 28 U.S.C. §2643(c)(1). See also 28 U.S.C. §1585 (“The Court 
of International Trade shall possess all the powers in law and equity 
of, or as conferred by statute upon, a district court of the United States.”) 


2 Fujian Machinery & Equipment Import & Export Corporation (FMEC) requested that commerce review its 
exports of: (1) axes/adzes; (2) hammers/sledges; and (3) picks/mattocks. Plaintiff, Shandong Huarong General 
Group Corporation (SHGC) requested that Commerce review its exports of bars and wedges. Liaoning Machin- 
ery Import & Export Corporation (LMC) requested that Commerce review its exports of: (1) bars/wedges; (2) 
hammers/sledges; and (3) picks/mattocks. Shandong Machinery Import & Export Corporation (SMC) requested 
that Commerce review its exports of: (1) axes/adzes; (2) bars/wedges; (3) hammers/sledges; and (4) picks/mattocks. 
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The events precipitating this motion are the same as those in 
Shandong Huarong General Group Corp. v. United States, Slip Op. 
00-149 (Ct. Int’l Trade, Nov. 13, 2000) (finding that Plaintiff failed to 
demonstrate irreparable harm and, therefore, denying Plaintiff’s 
motion for a preliminary injunction) (Shandong I). In both cases, 
Plaintiff challenges the antidumping duty deposit rates set by Com- 
merce during the 1998-1999 Administrative Review. In Shandong I, 
however, Plaintiff challenges the entire final determination issued by 
Commerce, whereas in the present case, Plaintiff challenges only the 
legality of Commerce’s subsequent amendments to its final determi- 
nation. Thus, although the legal challenge underlying this case dif- 
fers from Shandong I, the issues pertaining to Plaintiff’s preliminary 
injunction motions are substantially similar. In fact, the briefs sub- 
mitted by Plaintiff in both Shandong I and this case supporting its 
preliminary injunction motions are almost verbatim as to the key 
facts and arguments. * 

As in Shandong I, following Commerce’s final determination in the 
1998-1999 Administrative review, Plaintiff Shandong Huarong’s ex- 
ports of subject merchandise were subjected to an antidumping duty 
cash deposit rate of 28.96 percent. Plaintiff contends that the imposi- 
tion of this rate has resulted in the cancellation of all existing and 
future orders by Plaintiff’s “major” United States customer. Plaintiff 
initiated a lawsuit challenging the legality of Commerce’s amend- 
ment to the 1998-1999 Administrative Review final determination, 
and now seeks to preliminarily enjoin the collection of cash deposits 
at the challenged rate. 

It is well settled that a preliminary injunction is an extraordinary 
remedy. Therefore, before the Plaintiff can be granted such relief it 
must establish: (1) in the absence of a preliminary injunction, it will 
suffer immediate and irreparable injury; (2) the balance of hardships 
tilts in its favor; (3) there is a likelihood of success on the merits; and 
(4) the grant of a preliminary injunction is not contrary to public 
interest. See FMC Corp. v. United States, 3 F.3d 424, 427 (Fed. Cir. 
1993); Zenith Ratio Corp. v. United States, 710 F.2d 806, 809 (Fed. 
Cir. 1983). If Plaintiff fails to prove any one of these factors, its mo- 
tion must fail. See Shree Rama Enterprises v. United States, 983 F. 
Supp. 192, 194 (Ct. Int’l Trade 1997). For the reasons stated below, 
this Court finds that Plaintiff has failed to establish it will be immedi- 
ately and irreparably injured in the absence of a preliminary injunc- 
tion. Plaintiff’s motion, therefore, fails. 

Plaintiff argues it will suffer immediate and irreparable injury if it 
is required to make anticipated antidumping duty deposits at the “ex- 
orbitant” deposit rate established by Commerce in the 1998-1999 Ad- 
ministrative Review. Specifically, Plaintiff argues that the imposi- 
tion of this antidumping duty deposit rate will result in the cancella- 


3 The only major difference between the two motions is the arguments Plaintiff puts forth supporting its 
assertion that it will likely prevail on the merits of its case. 





U.S. COURT OF INTERNATIONAL TRADE 961 


tion of existing and future orders by its “major” United States cus- 
tomer, thereby causing Plaintiff to go out of business. Plaintiff as- 
serts that the “exhorbitantily]” high antidumping duty rates were 
imposed as a result of severe factual, legal, and procedural errors 
committed by Commerce during the 1998-1999 Administrative Re- 
view. These errors are alleged to have deprived Plaintiff of the proce- 
dural safeguards designed to ensure the fair and equitable adminis- 
tration of the antidumping laws. Plaintiff argues that if it is forced 
out of business as a result of these errors, it will suffer irreparable 
economic injury and will be deprived of its right to meaningful and 
effective judicial review. 

To establish irreparable injury, Plaintiff bears an extremely heavy 
burden. See Queen’s Flowers de Colombia v. United States, 947 F. 
Supp. 503, 506 (Ct. Int'l Trade 1996). Irreparable injury is a type of 
injury that is “serious” and “cannot be undone.” Zenith, 710 F.2d at 
809, quoting, S.J. Stile Assoc. Ltd. v. Snyder, 646 F.2d 522, 525 (CCPA 
1981). It is not enough merely to establish a “possibility of injury, 
even where prospective injury is great. A presently existing, actual 
threat must be shown.” Id. 

As stated, Plaintiff alleges that, in the absence of a preliminary 
injunction, it will be forced out of business and will lose its right to 
effective and meaningful judicial review by the imposition of the chal- 
lenged antidumping duty deposit rates. Courts have long recognized 
the irreparable injury that is attendant to the loss of effective and 
meaningful judicial review. See Zenith 710 F.2d at 810 (holding that 
liquidation of entries during the pendancy of litigation challenging an 
administrative review negates a plaintiff's right to meaningful judi- 
cial review and, thus, constitutes per se irreparable harm); NMB 
Singapore Ltd. v. United States, No. 00-144, slip op. at 9, (Ct. Int’l 
Trade, Nov. 3, 2000) (extending the Zenith rule to cases in which a 
party challenges an affirmative sunset review determination.) Nev- 
ertheless, Plaintiff has failed to establish it would suffer irreparable 
injury by being forced out of business, and thereby lose its ability to 
obtain effective and meaningful judicial review. 

To support its argument, Plaintiff provides an affidavit from its 
“major” United States customer stating that it would be unable to 
continue importing Plaintiff’s products as a result of the antidumping 
duty deposit rates and that all existing and future orders were to be 
immediately cancelled. This affidavit, however, proves little other 
than Plaintiff has lost one of its customers in the United States. Al- 
though Plaintiff alludes to the “major” role held by this customer, 
Plaintiff provides no evidence demonstrating how sales to this cus- 
tomer fit within its total sales figures; nor how the loss of these sales 
will impact its overall financial position. Rather, Plaintiff merely as- 
serts that a substantial percentage’ of its business is “involved” in the 


* Because of the proprietary nature of much of Plaintiffs’ supporting materials, the Court declines to provide 
specific percentages and numerical information 
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production and sale of subject merchandise and that a significant por- 
tion of its business is “linked” to the export of subject merchandise to 
the United States. This assertion, on its face, provides little support 
for Plaintiff's argument. Even a cursory examination of Plaintiff’s 
offering indicates that, although a substantial percentage of Plaintiff's 
business is “involved” with or “linked” to the production and sale of 
subject merchandise, Plaintiff is not wholly committed to manufac- 
turing subject merchandise for export to the United States. A signifi- 
cant amount of Plaintiff’s business apparently is directed toward other 
outlets. Evidently, based upon current production rates, a substan- 
tial percentage of subject merchandise either has been sold or could 
be sold to customers that have not cancelled their orders. Plaintiff 
fails to demonstrate how the loss of its “major” customer will ad- 
versely affect its total sales outlook in light of the availability of alter- 
native consumer markets. Accordingly, not only does Plaintiff’s evi- 
dence fail to illustrate how the loss of a single customer would result 
in the end of its business life, this evidence appears to establish that 
Plaintiff has viable alternative markets in which to sell its products. 
Thus, even accepting that Plaintiff will lose the percentage of sales 
alleged in its brief, the presence of alternative markets for a substan- 
tial amount of its current production weighs heavily against the con- 
clusion that Plaintiff will be forced out of business. 

As stated, Plaintiff’s evidence consists solely of an affidavit from its 
“major customer.” Although informative, this Court has held that 
“affidavits submitted by interested parties are weak evidence, un- 
likely to justify a preliminary injunction.” Shree Rama Enterprises v. 
United States, 983 F. Supp. 192, 195 (Ct. Int'l] Trade 1995). Plaintiff 
has not bolstered this affidavit through independent evidence indicat- 
ing exactly how and when these lost sales would force it out of busi- 
ness. See Companhia Brasileira Carbureto de Calcio v. United States, 
18 CIT 215, 217 (1994) (“No hard evidence was submitted to the court 
indicating what specific effect loss of such sales would have upon [plain- 
tiff].”). For example, Plaintiff has offered no proof that it would be 
unable to obtain outside financing to cover the costs of the higher 
antidumping duty deposit rate and thereby sustain its business 
throughout the course of this litigation. See Chilean Nitrate Corp. v. 
United States, 11 CIT 538, 541 (1987). Similarly, no financial state- 
ments have been proffered indicating that Plaintiff does not possess 
the capital reserves necessary to remain viable during this litigation. 
See id. 

Plaintiff SHGC has failed to provide “marketing studies, written 
financial data or other hard evidence of the serious permanent harm 
which would result from denial of the injunction....” Shree Rama En- 
terprises, 983 F. Supp. at 195, quoting, Chilean Nitrate, 11 CIT at 541. 
In light of the deposit rates in effect through virtually the entire life 
of the antidumping order at issue, it would seem Plaintiff SHGC would 
be unable to meet this burden of proof. Between 1983 and 1996, 
Plaintiff SHGC did not directly import subject merchandise into the 
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United States, but conducted its sales through a separate company 
licensed to export to the United States — Plaintiff Shandong Machin- 
ery Import & Export Corporation (SMC).° It was only after 1996 that 
Plaintiff SHGC directly exported subject merchandise to the United 
States and participated in any of the relevant administrative reviews. 
Accordingly, prior to 1996 Plaintiff SHGC’s sales would have been 
subject to the country-wide rate applicable to the People’s Republic of 
China (PRC) or the company-specific rate applicable to Plaintiff SMC. 
Between the date the antidumping duty order was originally imposed 
and 1996, the average antidumping duty rate on subject merchandise 
applicable to Plaintiff SMC was 32.92 percent. During the same time 
period, the average PRC country-wide antidumping duty rate was 
49.04 percent. Although acknowledging that the difference between 
an antidumping duty deposit rate of 1.26% and 28.96% is significant, 
the Court notes that the current 28.96% deposit rate is substantially 
less than the average rate that was in effect throughout virtually the 
entire course of the antidumping order. Plaintiff SHGC was clearly 
able to make sales in the United States and to remain in business 
despite these significant antidumping duty rates. Plaintiff SHGC fails 
to adequately explain why now, in the face of lower antidumping duty 
rates, it is incapable of maintaining a viable business. 

The present case is readily distinguishable from another decision 
that has granted injunctive relief against the collection of estimated 
antidumping duty deposits. In Queen’s Flowers de Colombia v. United 
States, 947 F. Supp. at 509, this Court granted certain plaintiffs a 
preliminary injunction enjoining the collection of antidumping duty 
deposits during the course of their litigation challenging an adminis- 
trative review determination. Crucial to the Court’s decision was the 
fact that the subject merchandise was a highly “perishable good tai- 
lored to the unique demands of the United States flower market.” Jd. 
at 506. Because of this, “alternative markets [did] not exist in which 
the companies [could] sell their excess capacity to stay in business.” 
Id. at 506-507. The Court further emphasized that the “new deposit 
rate is... very high, relative to the rates set in the prior administra- 
tive review.” Id. at 507. In the present case, the subject merchandise 
is not perishable. Although Plaintiff asserts that the merchandise 
produced for its “major” customer conformed to specific design re- 
quirements, was subject to the customer’s patents and, therefore, 
could not be re-sold, this Court was not presented any evidence sub- 
stantiating this claim. Similarly, Plaintiff has not produced any evi- 
dence establishing that it would go out of business during the year 
2000, thereby negating the possibility of selling its excess inventory 
in the future. This is significant because on the anniversary date of 
the 1998-1999 administrative review, Plaintiff could petition Commerce 
for a new administrative review and potentially lower its antidump- 


5 As stated previously, although Plaintiff SMC is a party to the underlying litigation, it is not seeking a 
prelimiary injunction to enjoin collection of antidumping duty cash deposits at the challenged rate 
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ing duty deposit rate. It is unclear why Plaintiff could not simply 
store the non-perishable subject merchandise that would have been 
sold to its “major” customer pending either the successful outcome of 
this litigation or a new administrative review determination in 2001. 

In sum, this Court finds that Plaintiff has failed to prove that it 
would suffer irreparable harm by being forced out of business through 
the imposition of the challenged antidumping duty deposit rates. Al- 
though the Court acknowledges that Plaintiff may suffer some eco- 
nomic injury as a result of the higher deposit rates, there is no proof 
that this injury would be irreparable. Accordingly, this Court finds 
that Plaintiff would not suffer irreparable injury if its motion for in- 
junctive relief were denied. 

Because this Court finds that in the absence of a preliminary in- 
junction Plaintiff would not suffer irreparable injury, it is not neces- 
sary to examine the remaining three factors in depth. “[T]he absence 
of an adequate showing with regard to any one factor may be suffi- 
cient, given the weight or lack of it assigned the other factors, to 
justify the denial [of a preliminary injunction].” FMC Corp. v. United 
States, 3 F.3d 424, 427 (Fed. Cir. 1993). A brief discussion of these 
factors, however, will further establish that Plaintiff is not entitled to 
preliminary injunctive relief. As to the likelihood of success on the 
merits, the Court acknowledges that the Plaintiff has raised “serious, 
substantial, difficult and doubtful” legal questions that are appropri- 
ate for litigation. The failure, however, to establish irreparable harm 
significantly raises the burden imposed on Plaintiff to prove a likeli- 
hood of success on the merits. By statute, Commerce’s administra- 
tive review determinations are presumed to be correct and the bur- 
den of proving otherwise rests exclusively upon the party challenging 
such decision. See 28 U.S.C. §2639(a)(1). On the papers before this 
Court, it is unclear whether Plaintiff can surmount this burden. Plain- 
tiff, therefore, has failed to satisfy this requirement. Finally, this 
Court finds that neither the public interest, nor the balance of hard- 
ships weighs significantly in favor of granting the preliminary injunc- 
tion. The government possesses an interest in protecting itself against 
default. See Shree Rama 983 F. Supp. at 196. To this end, Commerce 
directed “a cash deposit, bond, or other security” be deposited for 
every entry of merchandise subject to an antidumping order. See 19 
U.S.C. §1671d(c)(1)(B)(ii) (1994). Thus, paying deposits pending Court 
review is an ordinary consequence of the statutory scheme. The 
public has an interest in ensuring the fair application of the anti- 
dumping laws while simultaneously guaranteeing foreign exporters 
will not default in the satisfaction of their import obligations. 


CONCLUSION 


For the reasons stated above, this Court finds that the Plaintiff has 
failed to satisfy the prerequisites necessary to obtain a preliminary 
injunction. Accordingly, Plaintiff's motion is hereby DENIED. 
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{Commerce’s Remand Redetermination is affirmed in its entirety. Plaintiffs’ 
request to affirm the Remand Redetermination is granted; Defendant-Interve- 
nors’ challenge is rejected; Defendant-Intervenors’ motion for leave to reply to 
responses by Defendant and Plaintiff is denied.] 

Korean steel manufacturers challenge United States Department of Commerce’s 
(Commerce) Remand Redetermination, arguing Commerce has, in recalculating 
countervailing duties owed in conformity with AK Steel Corp. v. United States, 192 
F.3d 1367 (Fed. Cir. 1999) (AK Steel), unlawfully distinguished between private 
domestic loans and government-sourced domestic loans. The United States and 
domestic steel producers respond Commerce’s Remand Redetermination should 
be affirmed in its entirety. This Court affirms Commerce’s Remand Redetermina- 
tion in its entirety and denies Korean steel manufacturer’s motion for leave to 
reply to responses by the United States and domestic steel producers. 


(Dated November 13, 2000) 


Dewey Ballantine LLP (John A. Ragosta, Jennifer Danner Riccardi, and Navin 
Joneja) Washington, D.C., for Plaintiffs. 

David W. Ogden, Assistant Attorney General of the United States; David M. 
Cohen, Director, Commercial Litigation Branch, Civil Division, Department of 
Justice; A. David Lafer, Senior Trial Counsel, Commercial Litigation Branch, Civil 


Division, Department of Justice; William L. Olsen, Trial Attorney, Commercial 
Litigation Branch, Civil Division, Department of Justice; Cindy Buys, Office of the 
Chief Counsel for Import Administration, United States Department of Com- 
merce, of Counsel, for Defendant. 

Kaye, Scholer, Fierman, Hays & Handler LLP (Donald B. Cameron, Julie C. 
Mendoza, and Margaret E. Scicluna), Washington, D.C. for Defendant-Intervenors. 


OPINION 


CarMAN, Chief Judge: This Court upholds the conclusions of Com- 
merce in Final Results of Redetermination on Remand Pursuant to 
Laclede Steel Co., et al. v. United States (Ct. Int’] Trade, Apr. 5, 2000) 
(Remand Redetermination). This Court grants Plaintiffs’ (Domestic 
Producers) request that the Remand Redetermination be affirmed in 
its entirety and denies Defendant-Intervenors’ (Korean Respondents) 
request for a remand to Commerce to recalculate company-specific 
and countrywide ad valorem rates with respect to all domestic loans 
received by the Korean steel industry after 1984. Also denied is Ko- 
rean Respondents’ motion for leave to reply to the responses by United 
States and Domestic Producers. 


BACKGROUND 
In British Steel P.L.C. v. United States, 941 F. Supp. 119, 130 (Ct. 
Int'l Trade, 1996) (British Steel II), this Court upheld Commerce’s 
determination in Certain Steel Products from Korea, 58 Fed. Reg. 
37,338 (July 9, 1993) (Final Determination) that the Korean govern- 
ment program of general control over the Korean financial system 
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provided industry-specific benefits to Korean Respondents in the form 
of preferential access to long-term loans. To countervail the govern- 
mental subsidy, Commerce met the three requirements of 19 U.S.C. 
§ 1677(5) (1988), demonstrating the program was: (1) a government 
action; (2) that conferred a benefit; (3) upon a specific industry. Be- 
cause of the indirect nature of the subsidy, this Court had further 
required Commerce to demonstrate the existence of a causal nexus 
between the government program and the steel industry’s preferen- 
tial access to credit. See British Steel P.L.C. v. United States, 879 F. 
Supp. 1254, 1326, 1328 (Ct. Int'l Trade, 1995) (British Steel I). Com- 
merce attempted to do so in Final Results of Redetermination Pursu- 
ant to Court Remand in British Steel P.L.C. v. United States (Ct. Int'l 
Trade, February 9, 1995) (First Remand). This Court upheld 
Commerce’s findings. See British Steel IT, 941 F. Supp. at 129-130. 

Korean Respondents challenged Commerce’s determinations on ap- 
peal. The United States Court of Appeals for the Federal Circuit 
(CAFC) reversed the portion of this Court’s decision in British Steel IT 
upholding Commerce’s finding of a causal nexus between the Korean 
government’s control of the financial system and the domestic loans 
received by the steel industry from private sources. See AK Steel, 
192 F.3d at 1376. It also reversed the portion of this Court’s judg- 
ment “affirming the assessment of countervailing duties based on 
preferential access to foreign credit.” Jd. at 1378. Pursuant to 28 
U.S.C. § 1651 (1994), this Court remanded the matter to Commerce 
to recalculate duties owed in conformity with the CAFC’s decision in 
AK Steel. See Laclede Steel Co., et al. v. United States, Slip Op. 00-36 
(April 5, 2000). 

Conformity with the CAFC’s decision required Commerce to ex- 
clude from its calculations those countervailing duties based upon: 
(1) domestic credit provided to the Korean steel industry by private 
Korean lenders; and (2) preferential access to foreign credit. See AK 
Steel, 192 F.3d at 1376, 1378. Commerce also determined the CAFC’s 
holding “related only to foreign loans and domestic loans received by 
the steel industry from private sources during the de facto period 
[after 1984].”' (Remand Redetermination at 3.) Accordingly, Com- 
merce removed from its net subsidy calculations any loans made by 
private Korean lenders after 1984 and all direct foreign loans. See id. 


The de facto period contrasts with the de jure preference period in which the Korean government overtly 
promoted the steel industry through laws and programs. See Final Results of Redetermination Pursuant to 
Court Remand in British Steel P.L.C. v. United States (Ct. Int’! Trade, February 9, 1995) at 24-29 (First Remand) 
and Certain Steel Products from Korea, 58 Fed. Reg. 37,338, 37,342-3 (Dep't Comm. July 9, 1993) (Final Determi- 
nation). Commerce previously determined the Korean government continued to provide the steel industry with 
preferential access to long-term credit despite removal of the legal preferences, resulting in a de facto program 
of specific benefits to the steel industry. (First Remand at 29); Final Determination, 58 Fed. Reg. at 37,343. The 
CAFC acknowledged that government control of the financial system benefitted the Korean steel industry until 
1985, by which time the de jure preferences had been terminated. See AK Steel at 1371, 1376. The parties therefore 
concede Commerce must bring only those loans received by the steel industry after 1984, the de facto period, into 
conformity with the CAFC decision. (Dongbu Steel Co., Ltd., et al. Comments Upon the Final Results of Rede- 
termination at 14 (Korean Respondents’ Br.)); (Domestic Producers’ Brief in Response to Dongbu Steel Co. et 


al.’s Comments upon the Final Results of Redetermination Pursuant to Court Remand at 18-19 (Domestic 
Producers’ Resp.).) 
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It continued to include post-1984 domestic loans from the following 
government banks and programs: Korean Development Bank (KDB), 
Korean Exchange Bank (KEB), Export-Import Bank of Korea (ExIm), 
Korea Development Finance Corporation (KDFC), National Invest- 
ment Fund (NIF), Energy Saving Fund (ESF), Petroleum Business 
Fund (PBF), and Export Industry Facility Loans (EIFL). See id. 

Commerce issued its Draft Remand, provided the parties with op- 
portunity to comment, and addressed the parties’ comments in the 
final Remand Redetermination. See id. at 2, 6. 

Korean Respondents challenge Commerce’s Remand Determina- 
tion, arguing Commerce has unlawfully distinguished between the 
private domestic loans and the government-sourced domestic loans. 
(Dongbu Steel Co., Ltd., et al. Comments Upon the Final Results of 
Redetermination at 1 (Korean Respondents’ Br.).) The United States 
and Domestic Producers respond that Commerce’s distinction between 
the private domestic loans and the government-sourced domestic loans 
is consistent with the CAFC’s decision. (Defendants’ Response to 
Comments of Dongbu Steel Co. Ltd. et al. on the Final Results of 
Redetermination Pursuant to Court Remand at 2-3 (Defs.’ Resp.)); 
(Domestic Producers’ Brief in Response to Dongbu Steel Co. et al.’s 
Comments upon the Final Results of Redetermination Pursuant to 
Court Remand at 2 (Domestic Producers’ Resp. ).) 


JURISDICTION 


Because the CAFC’s judgment contained no remand order, this 
Court derives its jurisdiction, in part, from the “mandate rule” wherein 
the “[i]ssuance of the mandate formally marks the end of appellate 
jurisdiction,” and “[j]urisdiction returns to the tribunal to which the 
mandate is directed, for such proceedings as may be appropriate... 
.” Carlson v. Hyundai Motor Co., 222 F.3d 1044, 1045 (8th Cir. 2000), 
quoting Johnson v. Bechtel Associates, et. al., 801 F.2d 412, 415 (D.C. 
Cir. 1986). After the CAFC issued its mandate, jurisdiction passed 
from the CAFC and returned “to the forum from whence it came.” 
Ostrer v. United States, 584 F.2d 594, 599 (2d Cir. 1978). Jurisdiction 
therefore again vested with this Court. 

This Court also derives its jurisdiction from the language of the 
opinion in AK Steel. In order to give effect to the CAFC’s specific 
exclusion of private domestic loans from the countervailing duty de- 
termination, Commerce must recalculate the duties owed by Korean 
Respondents. By not explicitly directing the recalculation, the CAFC 
left to this Court the task of ordering and reviewing Commerce’s 
recalculation of the countervailing duties. In Exxon Chemical Pat- 
ents, Inc. v. The Lubrizol Corp., 137 F.3d 1475, 1483 (Fed. Cir. 1998), 
the CAFC found the lack of an explicit remand order did not preclude 
additional proceedings in the district court. Rather, “every appellate 
court judgment vests jurisdiction in the district court to carry out 
some further proceedings.” Jd. The nature of those proceedings “is 
discerned not simply from the language of the judgment, but from 
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the judgment in combination with the accompanying opinion.” /d., 
citing In re Sanford Fork & Tool Co., 160 U.S. 247, 256 (1895). 

The scope of this Court’s jurisdiction is narrow. In implementing 
the higher court’s mandate, this Court “cannot vary it, or examine it 
for any other purpose than execution.” In re Sanford Fork & Tool 
Co., 160 U.S. at 255. This Court, therefore, will merely consider 
whether Commerce’s Remand Redetermination conforms with AK 
Steel and nothing beyond the scope of that decision. 


CONTENTIONS OF THE PARTIES 
A. Korean Respondents 


Korean Respondents first contend that because the interpretation 
of the CAFC decision is a legal issue that does not involve agency 
expertise, the Court should afford no deference to Commerce’s deter- 
mination. (Korean Respondents’ Br. at 10.) Instead, they reason, the 
Court should approach the Remand Redetermination with heightened 
scrutiny. See id. 

Korean Respondents next make two arguments contending Com- 
merce has unlawfully interpreted the CAFC’s decision by distinguish- 
ing between private domestic loans and government-sourced domes- 
tic loans. See id. at 11. First, Korean Respondents argue that al- 
though the CAFC decided upon all the issues before it, direct subsi- 
dies were not among them. Korean Respondents state, “[T]he ‘pro- 
gram’ appealed was an ‘indirect’ subsidy accomplished through con- 
trol of the entire Korean financial system.” Id. at 12. To separate 
private loans from the program, Korean Respondents seem to sug- 
gest, would convert government loans into direct subsidies. Korean 
Respondents contend that because Commerce presented no evidence 
of direct subsidies to this Court or the Court of Appeals, the Court of 
Appeals had no reason to place significance upon a distinction be- 
tween government and private sources of the loans. See id. at 12-13. 
Korean Respondents argue that Commerce may not now place sig- 
nificance upon the distinction. See id. at 13. 

Second, Korean Respondents argue the CAFC did not affirm any 
aspect of this Court’s holding in British Steel IJ regarding domestic 
loans. See id. at 13. Respondents claim the CAFC reversed this 
Court’s judgment regarding domestic loans in whole and could not 
have separately affirmed a finding on government-sourced domestic 
loans because Commerce never made the distinction in the history of 
the case. See id. at 14-15. Respondents contend Commerce provided 
a new theory for the distinction by identifying the government loans 
as direct subsidies. See id. at 18. Korean Respondents charge that 
“Commerce has never made the requisite findings for determining 
that government loans are a direct subsidy nor does the CAFC’s deci- 
sion grant to them the authority to do so now.” Id. at 21. 


B. Defendant United States 


The United States makes three arguments. It first argues 
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Commerce’s assessment of countervailing duties against loans pro- 
vided by government banks and programs conforms with the CAFC’s 
decision. (Defs.’ Resp. at 3.) For support, the United States asserts 
that before finding an indirect subsidy is countervailable, Commerce 
must make all necessary determinations for a direct subsidy. See id. 
at 4. Here, the United States maintains, the CAFC only held there 
was insufficient evidence to support the additional causal nexus find- 
ing required for an indirect subsidy. See id. at 5. The United States 
also notes the CAFC expressly limited its holding to the portion of 
this Court’s judgment pertaining to private loans. See id. at 6. The 
United States contends that Korean Respondents’ reading is too broad 
because it precludes the assessment of countervailing duties against 
any domestic loans. See id. 

Second, the United States argues that, contrary to Korean Respon- 
dents’ argument that Commerce never distinguished between the 
domestic loans from private and government banks, Commerce did 
distinguish between the two types of loans in the First Remand. See 
id. at 7. The United States asserts that despite Commerce’s refer- 
ence to a program of general government control over the financial 
system, the program “explicitly encompassed loans from both gov- 
ernment-owned and private banks.” Jd. at 8. The United States 
urges that only after the CAFC rejected Commerce’s causal nexus 
finding was it necessary to distinguish the government loans in the 
Remand Redetermination. See id. at 9. 

Finally, the United States counters Korean Respondents’ argument 
that Commerce did not make a sufficient finding of specificity for the 
loans from the Korean government banks and programs.” The United 
States contends this Court upheld Commerce’s conclusion that the 
steel industry received a specific benefit of access to credit through 
the Korean government’s control of the financial system, and the 
CAFC never questioned the finding. See id. at 10. 


C. Domestic Producers 


Domestic Producers make six arguments. First, Domestic Produc- 
ers argue that no direct authority exists for Korean Respondents’ call 
for heightened scrutiny and that the standard of judicial review set 
forth in 19 U.S.C. § 1516a(b)(1)(B) (1995) controls final countervailing 
duty determinations by Commerce (a reviewing court must “hold 
unlawful any determination, finding, or conclusion found . . . to be 
unsupported by substantial evidence on the record, or otherwise not 
in accordance with law”). (Domestic Producers’ Resp. at 4-5.) 

Second, Domestic Producers contend that all parties, including Ko- 


2 To demonstrate receipt of industry-specific benefits by the steel industry, Commerce “compared the steel 
industry’s percentage share of available loans with its percentage share of the gross domestic product 
(GDP),” thereby determining the steel industry “was receiving a disproportionate share of the long-term loans from 
the entire Korean financial market.” (First Remand at 40-41.) Commerce also compared long-term lending to the 
steel industry during the de jure subsidization period with long-term lending to the steel industry during the de 
facto period and found a slight increase in loans to the steel industry in the latter period. See id. at 41-43. 
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rean Respondents, have distinguished between government and pri- 
vate lenders throughout the proceedings. See id. at 5-9. In addition, 
Domestic Producers assert they presented the distinction to the CAFC 
in their brief, and the government’s lawyer presented it to the CAFC 
at oral argument. See id. at 9. 

Domestic Producers next contend the Remand Redetermination is 
consistent with the CAFC’s opinion for the following reasons: (1) the 
CAFC’s opinion “does not compel a finding that no domestic loan is 
countervailable in this proceeding”; (2) the CAFC understood the re- 
quirements for countervailability and focused upon the causal nexus 
requirement for indirect subsidies without reversing findings for the 
direct subsidy of government loans; and (3) silence by the CAFC re- 
garding direct subsidies indicates affirmation of this Court’s decision 
on that issue. See id. at 11-13. 

Fourth, Domestic Producers contend Commerce’s Remand Rede- 
termination is consistent with the concept of “program” because: (1) 
despite Korean Respondents’ claim of a single program on appeal, 
Domestic Producers and the government presented the distinction 
between government and private loans to the CAFC, and the CAFC 
limited its opinion to loans from private sources; (2) Commerce has 
not rigidly analyzed all loans as a single program but has instead 
used “program” as a convenient umbrella term for many different 
types of loans; and (3) even if Commerce had treated the loans as 
indistinguishable parts of one program, the holding by the CAFC that 
some of the loans were non-countervailable did not render the entire 
subsidy program non-countervailable. See id. at 13-15. 

Fifth, Domestic Producers claim Commerce’s Remand Redetermi- 
nation meets all requirements for finding a countervailable subsidy 
because: (1) Commerce previously treated all loan programs as direct 
subsidy programs and identified government loans as direct subsi- 
dies; (2) the CAFC opinion nowhere rejects Commerce’s findings of 
government action, benefit, and specificity; and (3) record evidence 
supports a specificity finding for each government bank and program. 
See id. at 15-18. 

Finally, Domestic Producers contend Commerce received no directed 
remand order limiting its recalculations to the exclusion of all loan 
programs. See id. at 19. Domestic Producers argue that preventing 
Commerce from distinguishing between government and private loans 
would be inconsistent with Korean Respondents’ concession that de 
jure era loans should remain in the calculations. See id. 


STANDARD OF REVIEW 


In reviewing a remand redetermination by Commerce, this Court 
will hold unlawful any determination found “to be unsupported by 
substantial evidence on the record, or otherwise not in accordance 
with law.” 19 U.S.C.§1516a(b)(1)(B)(i)(1994). See also British Steel, 
P.L.C. v. United States, 929 F. Supp. 426, 431 (Ct. Int'l Trade, 1996) 
(“The appropriate standard for the Court’s review of a remand deter- 
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mination by Commerce is whether the agency’s determination is ‘un- 
supported by substantial evidence on the record, or otherwise not in 
accordance with law.”)(citations omitted). 


DiscUSSION 

In British Steel II, this Court held a government program of gen- 
eral control over the Korean financial system provided a 
countervailable benefit to the Korean steel industry in the form of 
preferential access to long-term loans from foreign lenders and do- 
mestic private and government lenders. 941 F. Supp. at 130. To 
countervail the governmental subsidy, Commerce met the three re- 
quirements of 19 U.S.C. § 1677(5)(B) (1988), demonstrating: (1) gov- 
ernment action; (2) conferred a benefit; (3) upon a specific industry. 
This Court also held that Commerce met the additional requirement 
for an indirect subsidy program of demonstrating a “causal nexus” 
between the government program and the steel industry’s preferen- 
tial access to credit. See British Steel II, 941 F. Supp. at 130. 

The CAFC disagreed with this Court’s finding of a causal nexus 
with respect to domestic private loans. Accordingly, the CAFC spe- 
cifically limited its reversal to those loans received from private 
sources: “Commerce’s conclusion that there is a causal nexus be- 
tween the Korean government’s control of the financial system and 
the domestic loans received by the steel industry from private sources, 
is unsupported by substantial evidence|[,|” and “[t]he portion of the 
Court of International Trade’s judgment sustaining the imposition of 
countervailing duties based on domestic credit provided to the Ko- 
rean steel industry by private Korean lenders therefore must be re- 
versed.” AK Steel, 192 F.3d at 1376 (emphasis added). 

The CAFC did not reverse this Court’s entire holding that the Ko- 
rean government program provided a countervailable benefit to the 
Korean steel industry. It left untouched that portion of the program 
providing preferential access to long-term loans from domestic gov- 
ernment lenders. Therefore, in removing only those loans provided 
by foreign lenders and domestic private lenders from its recalcula- 
tions, Commerce obeyed this Court’s remand order to recalculate 
duties owed in conformity with the CAFC’s decision. This Court holds 
that Commerce’s conclusions in its Remand Redetermination are sup- 
ported by substantial evidence and otherwise in accordance with law. 

Korean Respondents incorrectly contend the CAFC affirmed no as- 
pect of this Court’s holding in British Steel II regarding domestic loans. 
(Korean Respondents’ Br. at 14.) As the United States correctly notes, 
“The Federal Circuit expressly limited its holding to ‘the portion of 
the Court of International Trade’s judgment sustaining the imposi- 
tion of countervailing duties based on domestic credit provided to the 
Korea[n] steel industry by private Korean lenders.” (Defs.’ Resp. at 6, 
quoting AK Steel, 192 F.3d at 1376 (emphasis added).) By reversing 
only the part of this Court’s holding in British Steel II regarding do- 
mestic loans from private sources, the CAFC affirmed this Court’s 
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holding regarding domestic loans from government sources. 

This Court will not address whether the government-sourced do- 
mestic loans are direct subsidies. In British Steel II, this Court re- 
jected Respondents’ arguments on the issue because it had “already 
sustained Commerce’s finding of a government program.” 941 F. Supp. 
at 133. This Court’s holding in British Steel IT and the CAFC’s silence 
regarding direct subsidies in AK Steel place the issue outside the 
scope of this Court’s jurisdiction. 


CONCLUSION 


This Court finds Commerce’s recalculation of the subsidy conferred 
upon the Korean steel industry by: (1) removing any loans from pri- 
vate Korean lenders made after 1984; (2) removing all direct foreign 
loans; and (3) continuing to include loans provided by government 
banks and programs, is supported by substantial evidence on the record 
and otherwise in accordance with law. Accordingly, Defendant-Inter- 
venors’ challenges are rejected, and Commerce’s Remand Redeter- 
mination is affirmed. Plaintiffs’ request that the Remand Redetermination 
be affirmed in its entirety is granted. Defendant-Intervenors’ motion 
for leave to reply to responses by Defendant and Plaintiff is denied. 
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MEMORANDUM DECISION AND ORDER 


INTRODUCTION 


BarzILAy, Judge: This case is before the court on cross-motions for 
summary judgment. Plaintiff (“DuPont”), a domestic importer, con- 
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tests the Defendant’s (“Customs”) appraisal of its imported chemical, 
diuron, on the basis of computed value rather than transaction value 
and the denial of duty-free entry under the Generalized System of 
Preferences (“GSP”). The statutes at issue are: 19 U.S.C. § 1401a(b)(1) 
(1994), 19 U.S.C. § 1401a(d)(1), 19 U.S.C. § 1401a(e)(1), and 19 U.S.C. 
§ 2463 (1994).' Defendant moves for partial summary judgment on 
the theory that at the time of entry the information before Customs 
supported only computed value as a basis of appraisal and DuPont did 
not demonstrate that the diuron met the requirements of duty-free 
entry under the GSP. Defendant further claims that DuPont is now 
estopped from presenting new evidence before the court that was not 
presented to Customs administratively. The court denies both 
Plaintiff's Motion for Summary Judgment and Defendant’s Cross- 
Motion for Partial Summary Judgment. There are material issues of 
fact as to the proper appraisement of the imported diuron and 
Defendant’s motion must be denied as a matter of law. 


E 
JURISDICTION 


This court has jurisdiction under 28 U.S.C. § 1581(a) (1994), which 
provides for judicial review of a denied protest filed in accordance 
with the provisions of 19 U.S.C. § 1514 (1994). 


Il. 
BACKGROUND 


At issue before this court is the importation of the agricultural 
herbicide “diuron technical” or “diuron flake” (“diuron”). Pl.’s State- 
ment of Material Facts not in Dispute, at J 1 (“Pl.’s Statement”); Def.’s 
Resp. to Pl.’s Statement of Material Facts not in Dispute, at J 1 (Def.’s 
Resp.”). Diuron is produced from the chemical reaction of dichloropheny 
isocyanate (“DCPI”) and dimethylamine, anhydrous (“DMA”). Pl.’s 
Statement, at J 3; Def.’s Resp., at J 3. Diuron is manufactured by 
DuPont’s wholly owned subsidiary DuPont do Brasil (“do Brasil”). Pl.’s 
Statement, at J 1; Def:’s Resp., at | 1. Do Brazil, a Brazilian corpora- 
tion, sold the diuron at issue to DuPont for[{ | per kilogram. Pl.’s 
Statement, at J 6; Def.’s Resp., at | 6. On April 5, 1995 DuPont 
imported the diuron into the United States. Pl.’s Statement, at { 5; 
Def.’s Resp., at J5. DuPont claimed |_| per kilogram as its declared 
value for the diuron. Pl.’s Statement, at {| 6; Def.’s Resp., at [ 6. It 
also claimed the imported diuron was a product or manufacture of a 
beneficiary developing country (“BDC”) and asserted duty-free entry 
under the GSP. Jd. Customs rejected DuPont’s claims and used com- 
puted value to determine the appraised value of the diuron. Pl.’s 
Statement, at J 11; Def-’s Resp., at J 11. Customs valued the diuron 


1 These provisions define and explain, respectively, transaction value, deductive value, computed value, and 
the requirements for the Generalized System of Preferences. 
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at $6.35 per kilogram, denied duty-free entry, and liquidated the en- 
try at arate of 12.8 percent ad valorem. Plaintiff protested Customs’ 
liquidation and, upon denial of its protest, commenced this action. 


ITI. 
STANDARD OF REVIEW 


Summary judgment is appropriate when “the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any mate- 
rial fact and the moving party is entitled to judgment as a matter of 
law.” USCIT R. 56(d). Moreover, summary judgment is a favored 
procedural device “to secure the just, speedy and inexpensive deter- 
mination of every action.” Celotex Corp. v. Catrett, 477 U.S. 317, 327 
(1986) (quoting Fed. R. Civ. P. 1); Sweats Fashions, Inc. v. Pannill 
Knitting Co., 833 F.2d 1560, 1562 (Fed. Cir. 1987). But “summary 
proceedings are not intended to substitute for trial when it is indeed 
necessary to find material facts.” Scripps Clinic & Research Founda- 
tion v. Genentech, Inc., 927 F.2d 1565, 1570 (Fed. Cir. 1991) (citing 
Meyers v. Brooks Shoes, Inc., 912 F.2d 1459, 1461 (Fed. Cir. 1990)). 
Whether a disputed fact is material is identified by the substantive 
law and whether the finding of that fact might affect the outcome of 
the suit. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). 


IV. 
DISCUSSION 


A. DuPont is not estopped from presenting evidence it did not present 
administratively. 


Customs argues that DuPont should be estopped from presenting 
evidence before this court that it did not present administratively. 
Customs bases its position on a novel combining of several statutory 
provisions beginning with the statutory presumption of correctness 
that attaches to Treasury Secretary decisions. See 28 U.S.C. § 2639(a)(1) 
(1994). The decisions of this court and the Federal Circuit are clear 
that the presumption does not attach unless an underlying factual 
dispute exists. “[W]e squarely held that the statutory presumption of 
correctness under § 2639 is irrelevant where there is no factual dis- 
pute between the parties.” Rollerblade, Inc. v. United States, 112 
F.3d 481, 484 (Fed. Cir. 1997) (citing Goodman Mfg. L.P. v. United 
States, 69 F.3d 505, 508 (Fed. Cir. 1995); See also Anhydrides & Chems., 
Inc. v. United States, 130 F.3d 1481, 1485-86 (Fed. Cir. 1997). Cus- 
toms argues that in this case the court should follow the Federal 
Circuit’s reasoning in a recent case discussing the presumption of 
correctness as it applies to Internal Revenue Service decisions. See 
Bubble Room, Inc. v. United States, 159 F.3d 553, 568 (Fed. Cir. 1998). 
For the reasons that follow, the court declines the invitation. 

Customs contends that it has the authority to use the best informa- 
tion available to it when an importer fails to provide documentation 
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necessary to support the importer’s appraisement claims. Congress 
has given Customs the authority to “fix the final appraisement of 
merchandise by ascertaining or estimating the value . . . by all rea- 
sonable ways and means in [Customs’] power, any statement of cost 
or costs of production in any invoice, affidavit, declaration, other docu- 
ment to the contrary notwithstanding... .” 19 U.S.C. § 1500(a) 
(1994). In addition to express statutory authority to estimate value, 
Customs points to the reasonable care requirements of 19 U.S.C. § 
1484 (1994) which impose an obligation on the importer to provide 
“such other information . . . as is necessary to enable the Customs 
Service to properly assess duties on the merchandise. ...” 19 U.S.C. 
§ 1484(a)(1)(B)(i). Taking these two provisions together, Customs ar- 
gues that if an importer has not provided the necessary documenta- 
tion at the administrative level it may not present such documenta- 
tion before the court. 

The fundamental flaw with Customs’ argument is that it conflicts 
with another statutory provision stating that the court’s determina- 
tion in reviewing a case contesting the denial of a protest pursuant to 
28 U.S.C. § 1581(a) is based on the record the court makes. See 28 
U.S.C. § 2640(a)(1) (1994). Holding that an importer is estopped from 
presenting new evidence limits the court’s express statutory author- 
ity to develop a record. See ITT Corp. v. United States, 24 F.3d 1384, 
1389 (Fed. Cir. 1994).? Courts are as hesitant to adopt rules that nar- 
row their authority as they are to adopt those that expand it. See 
Swisher Int’l., Inc. v. United States, 205 F.3d 1358, 1366 (Fed. Cir. 
2000) (citing Eurasia Import Co., Inc. v. United States, 31 C.C.P.A. 
202, 211_12(1944)). Acourt should avoid interpretations that unnec- 
essarily place one or more provisions of the statute in conflict. See 
Princess Cruises, Inc. v. United States, 201 F.3d 1352, 1362 (Fed. Cir. 
2000) (“It is a long-held tenet of statutory interpretation that one 
section of a law should not be interpreted so as to render another 
section meaningless.”). 

Customs argues that its position renders all of the statutory provi- 
sions in harmony because any other reading would render 19 U.S.C. 
§ 1484 a nullity. However, there is a better way of viewing 19 U.S.C. 
§ 1484 that saves the conflict between it and 28 U.S.C. §§ 2638 and 


2 In ITT the court held that at a trial de novo additional evidence that was not previously provided admin- 
istratively to Customs, could be introduced to substantiate a mistake of fact claim. Therefore, the court could 
consider the additional evidence and order reliquidation of the imported merchandise 


A principal purpose of trial de novo under § 2640(a), after all, is to enable importers to prove the truth of 
the assertions they have made to Customs. While a prudent importer would submit all its supporting 
documentary evidence along with its timely notice alleging mistake of fact before Customs’ consideration 
in order to facilitate a prompt and favorable decision by Customs, neither statute nor case law precludes 
court-ordered reliquidation under § 1520(c)(1) after a trial de novo. 


ITT Corp., 24 F.3d at 1388 
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2643(b) (1994), while preserving the court’s authority to develop a 
record.’ Customs has authority to initiate civil penalty proceedings 
against an importer for fraud, gross negligence and negligence. See19 
U.S.C. § 1592 (1994). The legislative history accompanying the rea- 
sonable care legislation states that an importer who fails to use rea- 
sonable care may be liable for civil penalties. See H.R. Rep. No. 103- 
361(D, at 121 (1993), reprinted in 1993 U.S.C.C.A.N. 2552, 2671. Here, 
if Customs believes that Plaintiff failed to exercise reasonable care, 
its remedy is through civil penalty proceedings. Thus, it is through 
reference to the reasonable care requirements as they relate to the 
civil penalty provisions of 19 U.S.C. § 1592 that all of the statutory 
provisions can be read in harmony, and no violence done to the court’s 
authority. 

Finally, the court does not find Custom’s argument regarding the 
presumption of correctness persuasive. The Federal Circuit did not 
hold in Bubble Room that it was error to permit the taxpayer to intro- 
duce evidence before the Court of Federal Claims that it did not present 
to the IRS. Rather, in setting forth the applicable standard of review, 
the court noted that the taxpayer had the burden of proving both the 
error of the Internal Revenue Commissioner’s determination and of 
proving her entitlement to the refund amount claimed. See Bubble 
Room, Inc., 159 F.3d at 561. Nowhere in the court’s decision does it 
mention that the presumption of correctness prohibited the taxpayer 
from presenting evidence not presented to the Commissioner. In 
fact, the court remanded the case for the Court of Federal Claims to 
determine whether the taxpayer had provided enough evidence to 
overcome the presumption of correctness and to show her entitle- 
ment to the claimed refund. See Bubble Room, Inc., 159 F.3d at 568. 
Therefore, the case does not support the legal principle that the Plain- 
tiff is estopped from presenting evidence it did not present to Cus- 
toms.* Accordingly, the court denies Custom’s motion for Partial 
Summary Judgment and will review DuPont’s evidence as required 
by 19 U.S.C. § 2640(a)(1) without regard to whether it was presented 
to Customs in the administrative proceeding below. 


B. Further findings of fact are required to determine if the diuron is 
entitled to duty-free entry. 


Merchandise which is the product of a beneficiary developing coun- 
try (“BDC”) is eligible for duty-free entry into the United States if it is 
directly imported from the BDC and the sum of the cost or value of 
the merchandise produced in the BDC when added to the direct costs 
of processing operations performed in the BDC is not less than 35 


> 28 U.S.C. § 2638 provides that the court may consider any new ground raised before it if the argument applies 
to the same merchandise and is related to the same administrative decision. 28 U.S.C. § 2643(b) sets out the 
court’s options if it cannot arrive at the correct decision. 
* Customs concedes that the Federal Circuit does not accord its legal determinations a presumption of 
correctness. See Reply to Pl.’s Opp’n to Def.’s Mot. for Summ. J., at 10 (“Def’s Reply”). It notes that it is raising 
the argument to preserve it for appeal. See id. 
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percent of the appraised value of the merchandise. See 19 U.S.C. § 
2463(a)(2)(A) (1994). Both parties agree that the only criterion at is- 
sue is whether 35 percent of the appraised value of the diuron is of 
Brazilian origin. Customs contends that DuPont did not present 
enough credible evidence to prove that the direct costs of processing 
operations were “at least 35 percent of the appraised value.” Def.’s 
Mem. in Opp’n to Pl.’s Mot. for Summ. J., at 23-29 (“Def.’s Opp’n”). 
Customs alleges that DuPont’s inclusion of the DCPI costs were er- 
roneous because DuPont failed to show that the DCPI used to pro- 
duce the imported diuron was a product of Brazil. Id. at 28-29. There- 
fore, Customs rejected DuPont’s claim that the DCPI costs should be 
included in the BDC local content costs. With the exclusion of DCPI 
costs, Customs found that “direct costs of processing operations” per- 
formed in Brazil were not “35 percent of the appraised value,” denied 
duty-free entry, and liquidated the diuron at 12.8 percent ad valorem. 

Central to resolving this issue is the ability to trace the origin of 
the DCPI used in the production of the diuron at issue in this case. In 
a Headquarters Ruling in 1993, Customs reviewed the duty-free eligi- 
bility of imported Brazilian diuron. See Headquarters Ruling 557015 
(June 28,1993) (“HR”). HR 557015 held that only the DCPI of Brazil- 
ian origin could be applied to the production costs for GSP eligibility 
requirements. Id. at 7. 


The value of the Brazilian-origin DCPI may be included toward 
the 35% value-content requirement, if Customs can identify the 
exported shipments by lot and batch productions and the amount 
of domestic and foreign DCPI can be identified for each such batch 
or lot of production. 
Id. at 11. 
DuPont admits both local and imported DCPI were used generally in 
the production of diuron. Pl.’s Statement, at J 11. However, DuPont 
contends the DCPI used in the production of the imported diuron in 
this case was of Brazilian origin. Pl.’s Statement, at J 11. Therefore, 
the cost of the DCPI should have been included in the “direct costs of 
processing operations” and counted toward the 35 percent statutory 
requirement. 

The parties disagree on the credibility of do Brasil’s records regard- 
ing the origin of the DCPI used in producing the imported diuron. 
Customs argues that do Brasil has failed to keep proper accounting 
records regarding the source, use, and costs of DCPI. DuPont has 
“freely acknowledged that its regular DCPI inventory records for the 
years 1991 to 1993 did not, by themselves, accurately reflect local 
DCPI costs.” Reply Mem. in Supp. of Pl.’s Mot. for Summ. J., at 22 
(“Pl.’s Reply”). Likewise, DuPont “has acknowledged to Customs that 
the local content records of DuPont do Brasil for the years prior to 
1994 were not maintained for the ready extraction of GSP informa- 
tion... .” Id. at 21-22. However, DuPont argues “that new record- 
keeping was instituted in 1993” and after 1993 its accounting system 
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accurately reflected local DCPI inventory and product costs. Id. at 
22. Although the past record-keeping problems do not prove the 1995 
DCPI records are inaccurate, questions still remain regarding do 
Brasil’s ability to properly track DCPI costs under its “new” record- 
keeping system. 

DuPont has submitted documentary evidence as part of its motion 
to support its claim for GSP. They include employee affidavits, let- 
ters, invoices, and a sworn statement from a supplier’s employee 
attesting to the Brazilian origin of the DCPI. However, this evidence 
does not conclusively support do Brasil’s ability to track the Brazilian 
DCPI through to its export of the diuron at issue. Specifically, do 
Brasil’s cost sheets need further explanation and investigation. The 
cost sheets are faded and difficult to interpret. Additionally, many 
terms are in a foreign language and some of the terms have many 
sub-components that factor into the final cost figures. An example of 
this is the term “DCPI-Prochrom-M. Externo D.” that appears on do 
Brasil’s cost sheets. Customs understands this term to mean “the 
cost of duty for DCPI imported by Prochrom [DuPont’s Supplier].” 
Def.’s Opp’n, at 25. Therefore, Customs contends, these records re- 
flect that the DCPI was not of Brazilian origin and the costs associ- 
ated with the imported DCPI are not local Brazilian DCPI costs. 
DuPont claims “both Brazilian domestic and imported raw material 
could cause costs to be accumulated in this account, for such expenses 
as local freight and storage. Thus, the name of category (“DCPI- 
Prochrom-M. Externo D.”) does not reveal whether or not the DCPI 
is imported” and contends this illustrates Customs’ erroneous inter- 
pretation of the cost sheets. Pl.’s Reply, at 23. However, without the 
benefit of direct testimony and cross-examination, the court would be 
accepting DuPont’s explanation of these records in direct conflict with 
the court’s duty to critically examine the moving party’s evidence. 
“In considering whether material facts are in dispute, the evidence 
must be considered in a light most favorable to the non-moving party, 
drawing all reasonable inferences in its favor, as well as all doubts 
over factual issues.” Intl Trading Co. v. United States, 24 CIT_,_, 
110 F. Supp 2d 977, 981 (2000) (citing Adickes v. S.H. Kress & Co., 398 
U.S. 144, 157 (1970)); Anderson, 477 U.S. at 255; Mingus Construc- 
tion, Inc. v. United States, 812 F.2d 1387, 1390-91 (Fed. Cir. 1987). 
Therefore, the court determines that further fact findings are neces- 
sary to establish the material fact of the origin and cost of the DCPI 
used in the production of the imported diuron. At trial, DuPont must 
show that it can accurately track the origin and specifically account 
for the costs associated with the Brazilian DCPI. Customs will be 
given the opportunity to test the credibility of these showings through 
cross-examination and its own evidentiary presentations. 


C. Further findings of fact are required to determine the proper diu- 
ron valuation. 


19 U.S.C. § 1401a provides the statutory framework for the valua- 
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tion of imported goods. The statute creates a hierarchy of valuation 
methods. When appraising merchandise, Customs must start with 
the primary method, transaction value, which represents “the price 
actually paid or payable for the merchandise when sold for exporta- 
tion to the United States” 19 U.S.C. § 1401a(b)(1). If transaction value 
cannot be determined or used, the statute sets forth the following 
preference order for obtaining merchandise valuation: (1) transaction 
value of identical merchandise, (2) transaction value of similar mer- 
chandise, (3) deductive value, (4) computed value, (5) derived value. 
See 19 U.S.C. §§ 1401a(a)(1)(A-F). 

DuPont arguesthe[ |] per kilogram price it paid do Brasil should 
be used as the transaction value. However, do Brasil is a wholly 
owned subsidiary of DuPont and, thus, the corporations are “related 
parties.” See 19 U.S.C. § 1401la(g)(1)(F). Even though transaction 
value is the preferred statutory valuation, when the parties are re- 
lated there must be a showing that “the circumstances of the sale of 
the imported merchandise indicates that the relationship between 
such buyer and seller did not influence the price actually paid or pay- 
able... .” 19 U.S.C. § 1401a(b)(2)(B). To determine that the sale was 
not influenced by the relationship, the court must determine if the 
transaction is bona fide and at arm’s length. See S.Rep. No. 96-249, 
at 115 (1979), reprinted in 1979 U.S.C.C.A.N. 381, 501. 

Section 1401a(b)(2)(B) promulgates two methods for determining if 
transaction value is applicable in related party transactions. See VWP 
of America, Inc. v. United States, 175 F.3d 1327, 1335 (Fed. Cir. 1999). 
The first method requires the court to examine the circumstances of 
the sale to determine if the relationship influenced the price. See Id.; 
19 U.S.C. § 1401a(b)(2)(B). “The second method involves comparing 
the transaction value between the related buyer and seller to deter- 
mine whether it ‘closely approximates’ either the transaction value 
for identical or similar merchandise in sales to unrelated buyers in 
the United States or the deductive or computed value of identical or 
similar merchandise.” VWP, 175 F. Supp. at 1335 (citing 19 U.S.C. § 
1401a(b)(2)(B)(i-ii)). For the court to properly apply the standards of 
either method, it must examine the [__| sale price of the diuron. 

The regulations set out several ways Customs determines if the 
relationship of the parties influenced the price. 19 C.F.R. § 152.103(1) 
provides: 


Customs will examine relevant aspects of the transaction, includ- 
ing the way in which the buyer and seller organize their commer- 
cial relations and the way in which the price in question was 
arrived at in order to determine whether the relationship influ- 
enced the price. 


If it is shown that the price is adequate to ensure recovery of all 
costs plus a profit which is equivalent to the firm’s overall profit 
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realized over a representative period of time (e.g. on a annual 
basis ), in sales of merchandise of the same class or kind, this 
would demonstrate that the price has not been influenced. 


19 C.F.R. § 152.103(1)(1)(), (aii) (1992). 


To support its contention that transaction value is the proper basis 
even though the parties are related, Dupont claims the price was 
negotiated at arm’s length and do Brasil had negotiating power with 
respect to the transfer price. Mem. in Supp. of Pl.’s Mot. for Summ. 
J.,at 14. DuPont also points out it was do Brasil’s counter-offer that 
eventually became the price agreed upon by the parties. Jd. at 15. 
Dupont further argues it set up a transfer price methodology “to 
satisfy the Internal Revenue Code’s requirements, as well as the re- 
quirements of other relevant foreign income tax laws... .” Id. at 15- 
16. Although these facts are offered as evidence of an arm’s length 
agreement, a closer look at the negotiated price of the diuron at issue 
creates material factual issues regarding the validity of the price. 

The original transfer price offered by DuPont was[ |]. Id. at 14. 
Then because of overhead cost concerns in the United States, Dupont 
suggested the transfer price be set at[ ]|./d. Do Brasil’s response to 
DuPont was a counter-offer of [ |. DuPont agreed tothe[ | price 
in January of 1994. Id. DuPont contends the negotiations illustrate 
do Brazil’s ability to freely negotiate the price of the diuron. How- 
ever, Customs contends that DuPont did influence the price. Cus- 
toms offers the deposition of Bart D. Ruby, who is employed by DuPont 
as a Customs Import/Export Manager, as evidence that DuPont con- 
trolled the negotiations and influenced the sale price. Customs ar- 
gues that if DuPont’s expenses rose, they could renegotiate the price. 
Def.’s Opp’n., at 17 (citing Ruby Dep., at 62-65). Conversely, if do 
Brazil’s expenses increased they could not renegotiate the price. Id. 
Thus, DuPont could hold do Brasil to the price or renegotiate, but do 
Brasil could not renegotiate the price even if its expenses drastically 
increased. Therefore, Customs contends that the negotiated terms 
of the sale were extremely advantageous for Dupont and, therefore, 
not characteristic of a sale between unrelated parties. For the court 
to determine if the sale was an arm’s length agreement, further find- 
ings of fact are required to ascertain if DuPont’s relationship with do 
Brazil influenced the sale price. 

To satisfy the profit requirement of 19 C.F.R. § 152.103(1)(1)(iii), 
DuPont claims, atthe[ | sale price, do Brazil made a gross margin 
of [ |. See Pl.’s Reply, at 6. Customs argues that after costs are 
factored in, the[ | selling price did not allow do Brasil to recover its 
product cost. See Def.’s Opp’n, at 16. Specifically, Customs contends 
that the diuron product costs did not include all manufacturing costs 
and that general expenses and profit were not added to do Brasil’s 
diuron product costs. Jd. Therefore, Customs argues, do Brazil sold 
the diuron at a loss. Without first determining do Brasil’s diuron 
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product cost, the court cannot decide whether do Brasil sold the diu- 
ron at a price above its cost and at a level to recover adequate profit.° 

As 19 U.S.C. § 1401a mandates, the primary method of merchan- 
dise valuation is transaction value. Therefore, until the court can 
reach a determination regarding the applicability of transaction value, 
it cannot consider secondary valuation methods. 


Section 1401a(a)(1) sets forth one primary method of valuation 
and five secondary methods. The primary method of valuation is 
the “transaction value” of the merchandise provided for under 19 
U.S.C. § 140la(b)(1). ... If transaction value, as defined in § 
1401a(b)(1), cannot be determined or cannot be used, then Cus- 
toms must appraise the imported merchandise by looking to the 
secondary valuation methods in the order listed in § 1401la(a)(1) 
until an appraisal is obtained. 
VWP, 175 F.3d at 1331 (citations omitted). 
DuPont argues that if transaction value is not applicable, then deduc- 
tive value should be the method used to appraise the diuron. Cus- 
toms, having rejected the use of transaction value, contends com- 
puted value is the proper method of appraisement. Before examining 
the merits of the deductive value and computed value claims, the 
court will first resolve the factual issues involved in the transaction 
value appraisal and determine if transaction value is the applicable 
appraisal method for the imported diuron.*® 
The court finds that genuine issues of material fact exist regarding 
the valuation and duty-free entry of the imported diuron. The record 
presented here with regard to both the issue of valuation and the 
issue of GSP eligibility is inadequate to be adjudicated by summary 
means. Therefore, the court denies Plaintiff’s Motion for Summary 
Judgment. 


CONCLUSION 
For the foregoing reasons it is hereby, 
ORDERED that Plaintiff’s Motion for Summary Judgment is de- 
nied; and it is further 
ORDERED that Defendant’s Cross-Motion for Partial Summary 


* DuPont has not offered evidence to prove the transaction value under the second method, which compares 
the value at issue to a “test value.” See 19 C.F.R. § 152.103(1\(2). In the event it becomes an issue at trial, the court 
will also need to determine Brazil's diuron product costs. The second method presents two ways to test the 
validity of the transfer price by comparing it to certain reliable appraisements. The first compares the sale 
between the related parties and determines if it “closely approximates” the transaction value of identical or 
similar merchandise in sales to unrelated buyers in the United States. 19 U.S.C. § 1401la(b)(2)(B\(i). The second 
requires the importer to demonstrate that the transaction value closely approximates deductive value or com- 
puted value for identical or similar merchandise. 19 U.S.C. § 1401la(b2)(B\ii). The diuron product costs will 
be important in the analysis of either. 
© 28 U.S.C. § 2639(a\(1) provides; “the decision of the Secretary of the Treasury. . .is presumed to be correct 
The burden of proving otherwise shall rest upon the party challenging such decision.” The presumption of 
correctness can be rebutted by a preponderance of the evidence. See St. Paul Fire & Marine Ins. Co. v. United 
States, 6 F.3d 763, 768-770 (Fed. Cir. 1993). Therefore, if DuPont proves its claim that transaction value is the 
proper appraisal method, it would meet its burden and overcome the presumption of correctness that attaches 
to Customs’ factual determination that computed value is the correct appraisal method 
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Judgment is denied; and it is further 

ORDERED that trial should proceed on all issues raised in Plaintiff's 
complaint; and it is further 

ORDERED that the parties shall consult and, to the extent they are 
able to agree, submit a proposed order governing trial preparation, in 
the manner provided by the court, within thirty days from the date of 
this decision. In the event a trial is not desired, the parties are to 
submit within thirty days a joint status report to the court describing 
an alternate resolution to the case. 
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